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PREFACE

The structure of the bill of indictment (zkt oskarzenia), as well as its formal
and substantive review, has undergone significant changes over the years.
Accordingly, the title of this monograph is: 7he Evolution of the Indictment
in Criminal Proceedings. The objective of this study is to present the development
of the bill of indictment within the Polish Code of Criminal Procedure
of 19 March 1928, the Code of Criminal Procedure of 19 April 1969,
and the Code of Criminal Procedure of 6 June 1997 (as in force until 2017).
The choice of subject matter was prompted by the numerous changes affecting
the structure of the bill of indictment. The aim of this monograph is to provide
a comprehensive and chronological analysis of those changes. Prior to achieving
that objective, several auxiliary aims were formulated—among them, an analysis
of the substantive and formal review of the bill of indictment as regulated
by the respective editions of the Polish Code of Criminal Procedure. The scope
of the present study covers the years 1928-2017.

This monograph consists of three parts. It opens with the chapter
entitled 7he Indictment in the Code of Criminal Procedure of 19 March 1928
and Its Evolution, which presents the internal structure of the indictment
as developed under the influence of Austrian, German, and French legal
traditions—though ultimately adopted in Poland through the Russian procedural
system.

The second chapter, The Indictment in the Code of Criminal Procedure
of 19 April 1969 and Its Evolution, draws attention to the structure of the 1969
Code, which was divided into 14 titles and 62 chapters. Importantly, this Code
was modeled on the solutions developed in the 1928 Code. The 1969 Code
significantly restructured both the formal and substantive control mechanisms

applied to the indictment.



PREFACE

The monograph concludes with the chapter entitled 7he Indictment in the
Code of Criminal Procedure of 6 June 1997 and Its Evolution until 2017. This
section also addresses the introduction of the institution of the anonymous
(incognito) witness into Polish criminal procedure.

This study has been prepared as part of ongoing research toward the doctoral
dissertation entitled 7he Indictment in Polish Criminal Procedure.

I wish to express my gratitude to all those who have contributed to the
development of this monograph, including the Publishing House and the
academic reviewers involved in the evaluation process.

Itis my hope that this scholarly monograph—first published by ArchaeGraph
Academic Press, £.6dZ 2022—as the result of a thorough legal analysis, will serve
as a stimulus for further academic discussion, as well as for continued research

and the broadening of intellectual horizons.

Malgorzata Budnik-Minierska



CHAPTER 1

THE INDICTMENT
IN THE CODE OF CRIMINAL PROCEDURE
OF MARCH 19,1928 AND ITS EVOLUTION

S. Wolinski writes: “... before unification. .. in our country, almost every region
Jollowed different principles...”, referring both to the judiciary and to legislation—
including the preparation of indictments and their subsequent review. Following
the unification of criminal law brought about by the Code of Criminal Procedure
of 1928—first procedural, then substantive—the regulations that were published
thereafter (judicial and prosecutorial) were already based “...on our own, Polish
legal norms...”, although these norms pertained to fundamental issues and
provided only general guidelines.!

Work on the codification of the criminal procedure system in Poland began
as early as 1919, when the Codification Commission of the Republic of Poland
(Komisja Kodyfikacyjna RP) was established. Its task was to prepare draft legislation
to unify the criminal laws applicable to the territories comprising the newly
reconstituted Polish state. In 1926, during the third reading, the Commission
adopted a draft law concerning the organization of the common courts and the
criminal procedure code.” After numerous revisions introduced by the so-called

“Committee of Three” (Wactaw Makowski, Aleksander Mogilnicki, and Stanistaw
Sliwirski), as well as by the Ministry of Justice, the Council of Ministers approved
the final version of the draft code on 2 March 1928. This became the basis for
the Code of Criminal Procedure promulgated by the President of the Republic of
Poland, Ignacy Moscicki, in the form of a decree dated 19 March 1928.°

! S. Wolisiski, Akt oskarzenia, Torun 1946, p. 3.

> S. Waltos, P. Hofmariski, Proces karny. Zarys systemu, Warszawa 2013, pp. 120, 124; K. Marszal,
Proces karny. Zagadnienia ogdlne, Katowice 2008, p. 443.

% ]J. Koredczuk, Ksztaltowanie si¢ modelu polskiego procesu karnego w latach 1918—1955, [in:] System
Prawa Karnego Procesowego. Zagadnienia ogélne, (ed. P. Hofmariski), vol. I part 1, Warszawa 2013,
p- 337.
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THE INDICTMENT IN THE CODE OF CRIMINAL PROCEDURE OF MARCH 19, 1928...

At the time, three regulations were issued by law:

a. Ordinance of February 6, 1928. — Law on the system of common
courts, which came into effect on January 1, 1929;*

b. Ordinance of March 19, 1928. — Code of Criminal Procedure
and the provisions introducing the code, effective July 1, 19295

c. Ordinance of March 19, 1928 on summary proceedings enacted
in 1931 and repealed on October 12, 1934°

The layout of the 1928 Code was similar to that of German and Italian law.
It consisted of 652 articles, which were contained in 11 books (the first general
part consisted of 5 books, while the second special part consisted of 6 books).
Each of the books for better systematization and clarity was further divided into
sections and chapters.”

The Code of Criminal Procedure of 1928, following the French model,
provided for two distinct avenues for conducting preparatory proceedings:
Judicial investigation (sledztwo sgdowe), carried out by the investigating judge, and
preliminary inquiry (dochodzenie), conducted by the public prosecutor and also
by the state police, for the purpose of determining whether the case should be
discontinued or concluded with the submission of an indictment to the court.
The judicial investigation was highly formalized, since all actions undertaken
during its course had the character of procedural acts and could therefore be
reproduced in court and serve as a basis for judicial findings.®

In the official commentary accompanying the draft Code of Criminal
Procedure of 1928, it was emphasized that, alongside judicial investigation and

preliminary inquiry, the prosecutor's activities directly preceding the transition

# Ordinance of 6 February 1928. — Law on the system of common courts (Journal of Laws of 1928,
No. 12, item 93).

> Ordinance of the President of the Republic of 19 March 1928 Code of Criminal Procedure
(Journal of Laws of 1928, No. 33, item 314, as amended); Ordinance of the President of the
Republic of 19 March 1928 Provisions Introducing the Code of Criminal Procedure (Journal of
Laws of 1928, No. 33, item 313).

¢ Order of 19 March 1928 on summary proceedings (Journal of Laws 1928, No. 33, item 315).

7 D. Makilta, Historia prawa w Polsce, Warszawa 2008, p. 502.

8 P. Kruszyriski, M. Zbrojewska, Nowy model postgpowania karnego uksztattowany nowelg do k.p.k.
z 27 wrzesnia 2013 r., Pal. 1-2/2014, p. 55.



CHAPTER 1

of the case to the trial stage constituted a “third stage of preparatory proceedings,”
which consisted of drafting and submitting the indictment.’

The structural model of the indictment adopted in this Code was shaped
under the influence of Austrian, German, and French procedural traditions,
though its implementation in Poland reflected the Russian procedural system.'
S. Woliriski observed that at that time the indictment typically served a threefold
function: it was a motion to initiate proceedings before the court, a motion for
punishment, and a document containing the formal charge of a specific criminal
act against a named individual. Consequently, the indictment had to contain
circumstances sufficient to justify the initiation of proceedings against the accused
for the alleged offense, to allow the court to assess its material and territorial
jurisdiction, to determine whether the case was “ripe” for trial, and to identify
the evidence that should be presented during adjudication. Woliniski further
emphasized that the indictment also served as the key procedural document
informing the accused of the charges brought against them and the basis for their
liability. These general principles regarding the function of the indictment were
enshrined in the provisions of the 1928 Code of Criminal Procedure."!

Thus, pursuant to Article 277 § 1 of the 1928 Code of Criminal Procedure,
the prosecutor was required, within two weeks of receiving the case file from
the investigation pursuant to Article 271 § 2 or Article 274, to either file an
indictment with the court or submit a motion to the investigating judge
requesting that the investigation be supplemented or discontinued. In subsequent
consolidated versions of the Code, the provision appeared as follows: Article 280
§ 1 (consolidated text of 1932), Article 280 § 1 (consolidated text of 1939),
Article 254 § 1 (consolidated text of 1949), and Article 246 § 1 (consolidated
text of 1950).

This meant that the prosecutor would prepare an indictment based on an
ongoing judicial investigation, file it directly with the court, and proceed to
support it in court—thus bypassing the investigating judge. The institution of
the investigating judge was ultimately abolished by statute in 1949 and has not

been reinstated since. The prosecutor was also permitted to file an indictment

? A. Mogilnicki, E.S. Rapaport, Kodeks postgpowania karnego z ustawami dodatkowemi wydanemi do
dnia 27 marca 1928, przypisami, skorowidzem i tablicami poréwnawczemi, part 2, Motywy ustawodawcze,
Warszawa 1929, p. 318; R.A. Stefariski, Rodzaje decyzji koticzacych postgpowanie przygotowawcze,
lin:] System Prawa Karnego Procesowego. Postgpowanie przygotowawcze, (ed. P. Hofmariski), vol. X,
Warszawa 2016, p. 1300.

1 T. Razowski, Formalna i merytoryczna kontrola oskarzenia w polskim procesie karnym, Krakéw
2005, p. 89.

S, Woliniski, Akt oskarzenia..., op. cit., p. 7, 15.

10



THE INDICTMENT IN THE CODE OF CRIMINAL PROCEDURE OF MARCH 19, 1928...

without conducting either an investigation or inquiry, immediately upon
receiving information that a crime had been committed. This did not apply,
however, in the case of an inquiry, where the indictment might be drafted in
the form of notes or be based on the content of a crime report; such indictments
could be subsequently modified by the prosecutor.'”” Even at the time, it was
observed that submitting the indictment via the investigating judge caused
“delays and unnecessary correspondence,” further highlighting the inefficiencies
of that procedure."

If the defendant was under arrest, the time limit mentioned in Article
277 S 1 of the 1928 Code of Criminal Procedure was seven days (Article 277
§ 2 of the 1928 Code of Criminal Procedure). Subsequent amendments to
Article 277 § 2 of the Code of Criminal Procedure of 1928 were: Article 280
§ 2 of the Code of Criminal Procedure Uniform Text of 1932, Article 280
§ 2 of the Code of Criminal Procedure Uniform Text of 1939, Article 254 §
2 of the Code of Criminal Procedure Uniform Text of 1949, Article 246 § 2
of the Code of Criminal Procedure Uniform Text of 1950. For the auxiliary and
private prosecutor, the time limit was a lapse and, in accordance with Article 278
of the Code of Criminal Procedure of 1928, it counted from the date of their
notification of the closure of the investigation.

Therefore, before the adjudicating court, the initiation of criminal
proceedings was conditional upon the submission of an indictment by the
public prosecutor—either immediately upon receiving information about the
commission of a criminal offense, or following the conduct of an investigation or
preliminary inquiry. In both instances, the structure and content of the indictment
remained essentially the same; the only distinction lay in the jurisdiction of the
court to which the case was submitted.'

In cases where the indictment was directed to a district court (sgd okregowy) or

a court of assizes / court of the jury (sgd przysieglych), specific formal requirements

had to be met, as defined by:

1) In article 279 of the Code of Criminal Procedure of 1928, in
article 281 of the Code of Criminal Procedure uniform text of
1932, in article 281 of the Code of Criminal Procedure 1939

2 R.A. Stefaniski, Rodzaje decyzji koriczqcych postgpowanie praygotowawcze, [in:] System Prawa
Karnego Procesowego. . ., (ed. P. Hofmariski), vol. X, Warszawa 2016, p. 1300, 1301.

3 A. Mogilnicki, E.S. Rapaport, Kodeks postgpowania karnego z ustawami. ..., op. cit., p. 322.

Y D. Tarnowska, Rdznice migdzy dochodzeniem a sledztwem w polskim procesie karnym, Szczecin

2009, p. 49.
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CHAPTER 1

unified text, in Article 255 of the Code of Criminal Procedure
1949 unified text, and in Article 247 of the Code of Criminal
Procedure 1950 unified text;

2) In article 281 of the Code of Criminal Procedure of 1928,
in article 283 of the Code of Criminal Procedure uniform text
of 1932, in article 283 of the Code of Criminal Procedure
uniform text of 1939, in Article 257 of the Code of Criminal
Procedure, uniform text of 1949, and in Article 248 of the Code

of Criminal Procedure, uniform text of 1950;

3) In Article 282 of the Code of Criminal Procedure of 1928,
in Article 284 of the Code of Criminal Procedure uniform text
of 1932, in Article 284 of the Code of Criminal Procedure
uniform text of 1939, repealed by the amendment of April 27,
1949.

Whereas, for the municipal courts, it was sufficient for the indictment to
include the designation of the person of the accused and the designation of the
criminal act that the person was charged with (Article 280 of the Code of Criminal
Procedure 1928; Article 282 of the Code of Criminal Procedure Uniform Text
1932; Article 282 of the Code of Criminal Procedure Uniform Text 1939; and
Article 256 of the of the Code of Criminal Procedure Uniform Text of 1949).
So the provision of this article provided for a simplified indictment. Mostly
very simple cases were handled in the municipal courts, and there, therefore,
the indictment was not subjected to “such formal requirements as in the higher
courts higher courts,”” although in more intricate cases it was advisable to apply
the requirements of an indictment (Article 279 of the 1928 Code of Criminal
Procedure) even with an explanatory statement.'®

The 1928 Code, as L. Peiper reports in his 1933 publication, made the
content of the indictment dependent on the court appointed to hear the case:
1) the essential content was determined by Article 281 of the 1932 Code of
Criminal Procedure; 2) in summary proceedings, the requirement of Article
281e of the Code of Criminal Procedure 1932 to state reasons was not applicable,
but it was permitted to justify the indictment; 3) in the municipal court, it
was sufficient to specify the person accused and the act charged (Article 282 of

5 A. Mogilnicki, E. S. Rapaport, Kodeks postepowania karnego z ustawami. .., op. cit., p. 327.
¢ R.A. Stefaniski, Rodzaje decyzji koriczqcych postgpowanie przygotowawcze, [in:] System Prawa
Karnego Procesowego. . ., (ed. P. Hofmariski), vol. X, Warszawa 2016, p. 1310.
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THE INDICTMENT IN THE CODE OF CRIMINAL PROCEDURE OF MARCH 19, 1928...

the 1932 Code of Criminal Procedure). It was due to the fact that there were
more individual cases in the municipal court, and the accusers appearing there,
often private individuals, were not familiar with the procedural forms and did
not have the assistance of a lawyer. It was therefore a simplified indictment
and the control of its formal conditions was not applicable there. A prepared
transcript that contained data on the perpetrator and the course of the event,
but did not contain a “demand of the authorized accuser” as defined in Article 2,
Section 1 of the Code of Criminal Procedure, was not considered an indictment
as defined by Article 282 of the 1932 Code of Criminal Procedure. L. Peiper also
reports that indictment was an indispensable condition of the trial proceedings
according to Article 333 of the 1932 Code of Criminal Procedure, and could
be expanded during the trial proceedings. The absence of an indictment
invalidated the proceedings (Article 2 § 1 of the Code of Criminal Procedure),
and an ex ofhicio judgment had to be revoked (Article 501e of the 1932 Code
of Criminal Procedure). The exception from this period was the juvenile court
proceedings, in which the lack of it was allowed (Article 621 of the Code
of Criminal Procedure). An indictment could be filed without an investigation,
as well as without an inquiry. In criminal-fiscal and criminal-administrative cases,
no indictment was prepared. The surrogate of the indictment (the final one) were
criminal and criminal-administrative rulings, if the person on whom the penalty
has been imposed in accordance with the procedure in question has, within the
time limit prescribed by law, requested that the case be brought before a court of
law (Article 222 of the Tax Code, Article 641 of the Code of Criminal Procedure,
Art. 1§2L.4and 7 pw.).”

Before all courts, the public prosecutor was the prosecutor who filed and
supported the accusation (indictment, Article 55 of the 1928 Code of Criminal
Procedure). In cases of crimes before Municipal courts, an indictment could be
prepared and brought by the prosecutor, acting as a public prosecutor, as well
as the indictment could be brought and supported by the state police or other
administrative authorities administration within the limits set by individual laws,
as long as the prosecutor himself did not act (Article 56 § 1 and 2 of the Code
of Criminal Procedure of 1928). The Act of April 27, 1949, in Article 255 of
the Code of Criminal Procedure allowed for the municipal court to carry out ex
officio urgent investigative actions even before the initiation of an investigation if

the public prosecutor was not present.

7" L. Peiper, Komentarz do kodeksu postgpowania karnego i przepiséw wprowadzajgcych tenze kodeks,
Krakéw 1933, p. 425, 427, 429.
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CHAPTER 1

In connection with the abolition of the institution of the investigating judge
by the Act of April 27 19498, the content of the provision of Article 280 § 1 of
the Code of Criminal Procedure uniform text of 1939 (later Article 254 § 1 of
the Code of Criminal Procedure Uniform Text of 1949 and Article 246 § 1 of the
Code of Criminal Procedure Uniform Text of 1950) was changed. This provision
required the prosecutor to file an indictment with the court within a two-week
period from the date of receipt of the files of the closed investigation, as well
as from the date of closing his investigation under way or from the issuance
of a decision to discontinue the investigation or from the order to supplement
the investigation. By the decree of December 21, 1955", the prosecutor was
obliged to perform the activities indicated in Article 246 § 1 of the Code of
Criminal Procedure Uniform Text of 1950 in the investigation also in the
investigation (due to the fact that the investigation was reinstated). Authorities,
who conducted the simplified investigation were authorized to draft or, as well
as to bring an indictment. Consequently, in cases of crimes previously within
the jurisdiction of municipal courts, unless the prosecutor acted himself, the role
of a prosecutor could be performed by Citizens' Militia (filing the indictment
under Articles 5 and 11 § 1 of the Code of Criminal Procedure of the 1950
of the Law of July 20, 1950%) or other administrative bodies within the limits
of the boundaries by the respective laws (Article 5 of the Law of July 20, 1950,
in wording given by Article 3(1) of the Decree of December 21, 1955). In the
cases recognised under the simplified procedure, the powers of the public
prosecutor were granted by the Act of March 28, 1958%' to: the district authorities
of the Polish Railways (Polish State Railways), the PKS (State Automobile
Transport) companies and the municipal transport companies by Article 265 of
the 1932 Criminal Code in cases of crimes committed against these companies;
health authorities in connection with offenses under Articles 31, 32, 33, and 35(2)
and (4) of the March 22, 1928 decree?; state forest districts, state forestry

managing boards, state forest inspectorates, and national parks in connection

18 Act of 27 April 1949 amending the rules of criminal procedure (Journal of Laws 1949, No. 32,
item 238).

1 Decree of 21 December 1955 on amending the rules of criminal procedure (Journal of Laws
1955, no. 46, item 309).

2 Act of 20 July 1950 amending the rules of criminal procedure (Journal of Laws 1950, no. 38,
item 348).

21 Act of 28 March 1958 amending the rules of criminal procedure (Journal of Laws 1958,
No. 18, item 76).

2 Ordinance of 22 March 1928 on the supervision of foodstuffs and objects of use (Journal
of Laws 1928, No. 36, item 343).

14



THE INDICTMENT IN THE CODE OF CRIMINAL PROCEDURE OF MARCH 19, 1928...

with offenses under Articles 3(1) and 3(2) of the Decree of December 23, 1954%3;
State Trade Inspection authorities in connection with offenses disclosed when

the authority conducts inspections with Articles 8, 10, 12 and 13 § 1 of the Law
of July 13, 1957* (Article 7 § 1 of the Law of July 20, 1950, as amended by
Article 2, item 5 of the Law of March 28, 1958). The aforementioned authorities
drafted and filed the indictment independently, while the Citizens' Militia could
draw up the indictment, but it was approved and brought by the prosecutor to the
court. The authorities of the Minister of Finance in matters of financial control
and auditing could investigate cases of offenses specified in the Foreign Exchange
Act and committed to the detriment of socialized economic units, socialized
economy, and the State, disclosed within the framework of the activities of these
bodies. In terms of investigation, they were served by the powers of the Citizens'
Militia, i.e., like the Citizens' Militia, they could draw up an indictment, but
it was approved and brought before the court by the prosecutor (Article 3 §§ 1
and § 2 of the Law of March 28, 1958)%.

The 1928 Code of Criminal Procedure includes provisions on the
requirements for the content of the indictment in Article 279 of the Code of
Criminal Procedure and its other formal conditions in Articles 281 and 283
of the Code of Criminal Procedure. The judicial review of the indictment
is specified in Articles 284-291 of the Code of Criminal Procedure (formal review
in Article 284 of the Code of Criminal Procedure, and substantive review in
Articles 285-291 of the Code of Criminal Procedure). Subsequent amendments
to Article 279 of the Code of Criminal Procedure of 1928 were: Article 281
of the Code of Criminal Procedure Uniform Text of 1932, Article 281 of the
Code of Criminal Procedure Uniform Text of 1939, Article 255 of the Code
of Criminal Procedure Uniform Text of 1949, and Article 247 of the Code
of Criminal Procedure Uniform Text of unified text of 1950.

The original text of the March 19, 1928 Code of Criminal Procedure
in Book VI. “Pre-trial proceedings”, Chapter IV. “Indictment” in Article 279
of the Code of Criminal Procedure. requests: “The indictment should contain:

(a) the name, surname of the accused and other details necessary to

establish their identity;

» Decree of 23 December 1954 amending certain provisions on the protection of social property
(Journal of Laws of 1954, No. 57, item 283).

% Act of 13 July 1957 on Combating Speculation and Protecting the Interests of Purchasers and
Agricultural Producers in Trade (Journal of Laws 1957, No. 39, item 171).

» R.A. Stefatiski, Rodzaje decyzji koriczqcych postgpowanie przygotowawcze, [in:] System Prawa
Karnego Procesowego. . ., (ed. P. Hofmariski), vol. X, Warszawa 2016, p. 1302, 1303.
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CHAPTER 1

(b) a precise definition of the alleged offence with an indication of the

time, place and other circumstances of its commission;

(¢) indication of the provision of the criminal law under which the
alleged offence falls;

(d) the indication of the court before which the main hearing is to be
held™®

As S. Wolinski rightly noted, the indictment can be divided into:
first — the formal side concerning the designation of the accused; the
designation of the violated article of the criminal law and the court competent
to recognize the case, as well as the indication of the authorized accuser; second

— the identification of the accused charged with the act (the so-called conclusion,
the operative part); and third — justification with a list of evidence.”

A directive issued by the Minister of Justice stipulated that, in the format
of the indictment, the heading on the left-hand side should bear a stamp or an
inscription precisely identifying the prosecutorial authority in charge—such as
the district (prokurator okregowy) or appellate (prokurator apelacyjny) prosecutor’s
office—or other authorized bodies competent to issue indictments, such as the
militia, tax authorities, or other governmental agencies. On the right-hand side,
the former ministerial circular mandated the inclusion of the date at the top.

Next, to ensure clarity and consistency with other procedural filings, the
heading "Indictment" (Akt oskarzenia) was to appear prominently at the
beginning of the document. Immediately following this designation, and for
ease of reference, the name(s) of the individual(s) against whom the indictment
had been filed were to be stated. These names were also to be reiterated in the
conclusion of the indictment and listed in a separate section containing all
defendants' names along with their personal details.

In cases involving collective criminal activity, where multiple primary
perpetrators (as well as inciters, accomplices, or individuals whose actions were
materially connected to those of the other accused persons) were involved,
a single joint indictment was to be prepared, and the accused were to be
tried jointly—provided that no technical or procedural obstacles precluded

such a course of action. Accordingly, from the very outset of the indictment,

% Regulation of the President of the Republic of 19 March 1928 Code of Criminal Procedure
(Journal of Laws of 1928, No. 33, item 313, as amended).
77 S. Wolisiski, Akt oskarzenia. .., op. cit., p. 8.
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THE INDICTMENT IN THE CODE OF CRIMINAL PROCEDURE OF MARCH 19, 1928...

the accused individual(s) were to be identified (point ), as the parties against
whom criminal proceedings were to be initiated.

Article 279 of the 1928 Code of Criminal Procedure required that the
indictment list the accused’s name and surname, and further stated "and other
particulars,” necessary to determine the identity of the accused. S. Wolinski
argued that including the accused’s financial or family situation was inappropriate,
but insisted on the inclusion of specific personal information: the date of birth
(or age, if the birthdate was unknown), place of birth, names of the parents,
as well as an indication—already at this stage—of whether the accused had
a prior criminal record, and whether any preventive measures had been applied.
If such measures had been taken, the type of measure should be specified, along
with a reference to the appropriate entry in the investigative or inquiry file, and
such information should also appear in the indictment’s heading.

In the event that the accused had been placed in pretrial detention, the total
duration of that detention was to be indicated. Within the body of the indictment,
in its margins, and in the margins of the list of individuals to be summoned to
trial as well as in the list of evidentiary materials, the relevant page numbers from
the case file were to be referenced (cf. § 102 of the Prosecutorial Regulation®.).
Only then followed the words “...J accuse ... XX or according to the old custom
based on the circular of the Minister of Justice: “7he Prosecutor of the Court ...
accuses XX...”. These should have been followed by a precise definition of the
act(s) charged against the accused, i.e. the formulation of the conclusion (point
b) and the essential circumstances of its commission: the time and place® at least
approximately (e.g. “in the first half of the year”; “in the vicinity of...”), as the
failure to indicate the date of the crime did not result in the discontinuation of
the proceedings in a situation where it had been determined at the hearing that
the statute of limitations did not apply.” In paragraph (c), it was necessary to
indicate the provision of the law under which the act charged against the accused
was attributed. According to S. Wolinski, although point (c) was not specified in
the text, it was absolutely necessary to invoke the provisions of the criminal law
to which the act charged against the accused could be attributed, such as Article

¥ Regulation of the Minister of Justice of 20 July 1935. — Rules of Procedure for the Prosecutor's
Offices of Appellate and District Courts (Journal of Laws 1935, No. 55, item 357); S. Woliriski,
Akt oskarzenia. .., op. cit., p. 48.

2 S. Wolinski, Akt oskarzenia. .., op. cit., p. 9, 10.

30 S, Sliwinski, Polski proces karny..., op. cit., p. 41; S. Wolinski, Akt oskarzenia..., op. cit., pp. 9,
10; L. Peiper, Komentarz do kodeksu postgpowania..., op. cit., p. 427.
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CHAPTER 1

60 of the Criminal Code or Article 291 of the Criminal Code.”" On the other
hand, the failure to include data regarding criminal records, according to M.
Siewierski, did not constitute a lack of a formal indictment within the meaning
of Article 249 of the 1950 Code of Criminal Procedure, since Article 248 of the
1950 Code of Criminal Procedure did not mention such an attachment for an
indictment. Moreover, the acquisition of criminal record data under § 155 of the
court manual was also incumbent on the court.?? In a resolution of October 13,
1960%, the Supreme Court determined that Articles 249 and 251(1) of the Code
of Criminal Procedure in order to include missing criminal records, does not
entitle the court to return the file to the prosecutor's office, because completing
it delays the trial and complicates pre-trial proceedings and arrest terms as a result
of exceeding the deadlines. On the other hand, the Supreme Court, in a resolution
of the Criminal Chamber of May 26, 1961, determined, changing its position,
that in a situation where a defendant's previous conviction is influential for the
adoption of the qualification of the form of the crime, and there is a lack of
criminal record data, the court under Article 251 § 1(d) of the Code of Criminal
Procedure is authorized to return the indictment to the prosecutor to complete the
preliminary investigation.” Point (b) together with the next point (c) concerning
the indication of a violation of a provision of a criminal statute made it possible
to determine whether the stated court has jurisdiction (material and local), and
whether there are no reasons that would prevent the initiate criminal proceedings,
i.e. the statute of limitations for prosecution or the lack of characteristics of the
crime. The last requirement was the justification of the accusation, in which
it was necessary to present the facts of the case in a factual and clear manner,
as well as the evidence supporting the guilt of the of the accused (assess their
value and explain the basis for the legal qualification) and summarize the
explanations of the accused. The justification was connected with the order to
attach a list of evidence to the indictment (evidence derived from the testimonies
of persons or from the contents of documents, etc.) Thus, the first group consisted
of persons who were to be questioned or heard as witnesses or experts by the

court, namely, persons who had to be summoned to the main trial. Whereas

31 S. Wolinski, Akt oskarzenia..., op. cit., p.12.

32 M. Siewierski, Przeglad orzecznictwa SN za I pétrocze 1961 r., PiP 1962, No. 1, pp. 95, 96.

3 Supreme Court resolution of 13 October 1960, VI KO 49/60, OSNPG 1960/12/190, PiP
1961/4-5/842, LEX no. 170000.

3 Supreme Court resolution of 26 May 1961, VI KO 86/60, OSNKW 1962/3/38, LEX
no. 135377.

% D. Osowska, Sgdowa kontrola oskarzenia w polskim procesie karnym, Studia luridica 1977,
vol. XV, z. 1, p. 32.
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the other group consisted of all other evidence. Although there was a principle
of orality and directness in the courts, the courts were obliged to examine all the
evidence in order to justify and prove the accusation (the prosecutor's accusation
was insufficient). This point gave the court an opportunity to get an idea of the
case even before it was heard on the merits and provided an opportunity to issue
orders for the holding of the main hearing.’

And in principle, according to the regulations in effect untl 1970,
the indictment actually ended with the justification, since the list of evidence
to be attached by the prosecutor was an appendix to the indictment.”

The indictment had to be signed by the accuser.?® In most cases the indictment
was drafted and signed by a lawyer - a prosecutor or lawyer or sometimes a militia
officer trained in this area - and was sent to militiaman on duty and directed to
the court. Each vice-prosecutor and sub-prosecutor drafting an indictment signed
it on his own behalf, and not in the place of the head of the prosecutor's office
or the prosecutor (Section 26 of the proc. reg.).”” The indictment originating
from an auxiliary accuser not qualified as a defense attorney (within the meaning
of Article 86 of the Code of Criminal Procedure) in cases falling under the
jurisdiction of a district court or a jury court, had to be signed by an attorney
(Article 283 of the 1928 Code of Criminal Procedure).

The provisions of the 1928 Code of Criminal Procedure did not establish
a formal condition for its signature (as S. Walto$ aptly noted in 1963: “there
was no mention, among the specific formal requirements, of the signature of the
accuser in the indictment”).** This is evidenced by the judgment of the Supreme
Court of January 13, 1958,* in which it was ruled that an indictment not
signed by the person conducting the investigation or inquiry or the competent
prosecutor is not an expression of the will to prosecute for the court, but only
its draft, which is incapable of legal effects. In turn, a certain relaxation was
introduced by a resolution of the Supreme Court of 7 judges of May 12, 1960%,

expressing the view that the absence of the accuser's signature in the indictment

—-

s a formal deficiency that is subject to correction by returning the indictment

36 S. Wolinski, Akt oskarzenia..., op. cit., pp. 8-10, 12, 42, 43.

D. Osowska, Sgdowa kontrola oskarzenia..., op. cit., p. 34.

L. Peiper, Komentarz do kodeksu postgpowania. ..., op. cit., p. 427.

T. Razowski, Formalna i merytoryczna kontrola. .., op. cit., p. 118; S. Wolinski, Akr oskarzenia. ..,
op. cit., pp. 9, 15.

“ R. Kmiecik, Akt oskarzenia jako pisemna forma skargi oskarzyciela publicznego, Prok. i Pr. 2010,
No. 1-2, pp. 118.

4 TV K 832/57, LEX No. 1632787.

2 VI KO 122/59, OSNPG 1960/7/126, LEX No. 169804.
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under Article 249 of the Code of Criminal Procedure. In the event that it is
not returned to correct this deficiency, and the accuser, by his presence at the
trial and by supporting the prosecution to the scope that was specified in the
unsigned act expressed the will to prosecute, his subsequent signature was not
a ground for annulment of the judgment (Article 378 § 1(a) of the Code of
Criminal Procedure). Later, this signature was given a rigorous meaning. Thus,
the indictment had to be original for the court to ascertain the signature of an
authorized person.

The 1928 indictment also included a list of evidence. In subsequent
amendments, Article 281 § 1 of the Code of Criminal Procedure of 1928,
informing that the indictment should be accompanied by a list of persons,
indicating their addresses, which the prosecutor demanded, as well as indicating
other evidence, which the prosecutor considered necessary to conduct at the
main trial, is: article 283 § 1 of the Code of Criminal Procedure Uniform Text
1932, Article 283 § 1 of the Code of Criminal Procedure Uniform Text 1939,
Article 257 § 1 of the Code of Criminal Procedure Uniform Text unified text of
1949, and article 248 § 1 of the Code of Criminal Procedure unified text of 1950.

The list of evidence is presented in the original text of Article 281 of the
1928 Code of Criminal Procedure:

“§S 1. The indictment shall be accompanied by a list of persons whose
summons are demanded by the prosecutor, including indication of their
addresses, as well as other evidence that the prosecutor deems necessary

to conduct at the main hearing.

§ 2. Together with the indictment, the investigation or enquiry file and
other attachments of the case shall be sent to the court.”™

Accordingly, the first category of the list of persons referred to in the
indictment comprised individuals who were to be summoned to the main trial
hearing. This list was headed by the accused—the individual against whom the
indictment had been formally issued—who was summoned to appear solely in
the capacity of a defendant. If the indictment involved more than one accused
person, all of them were to be listed at the beginning of the indictment, within

the so-called header section. The only exceptions to this were individuals whose

# D. Osowska, Sgdowa kontrola oskarzenia. .., op. cit., p. 35; T. Razowski, Formalna i merytoryczna
kontrola..., op. cit., p. 118.

# Regulation of the President of the Republic of 19 March 1928 Code of Criminal Procedure
(Journal of Laws of 1928, No. 33, item 313, as amended).
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proceedings had been discontinued (for example, due to legal insanity) or whose
cases had been separated and transferred for adjudication by another court (e.g.,
a Military Court).

In some cases, persons initially designated as perpetrators could be included
in the list of witnesses if their testimony was necessary to establish the charge.
The list of witnesses began with the injured party (pokrzywdzony), particularly
in instances where the offense affected both private and public interests
(e.g., an assault on a government official). If there was no injured party, the
witness list followed the sequence set forth in the rationale section of the
indictment. Court-appointed experts (biegli), who were to present their opinions
following the witnesses’ testimonies during the hearing, were listed separately
from witnesses and without particular regard to order of appearance.

For each person listed in the indictment—whether accused, witness,
or expert—it was mandatory to provide the corresponding page number from the
investigative or inquiry file on which their detailed personal information could be
found. This included precise addresses, expert opinions, interrogation protocols,
and, in cases where the individual was in custody, the name and location of the
detention center or prison.

The second category—the list of evidentiary materials—pertained to all
items to be presented and examined during the main trial hearing. These included
transcripts of site inspections and expert reports, the opinions of experts prepared
in accordance with the formal legal provisions governing judicial procedures, and
physical evidence. The list also contained documentary evidence such as official
correspondence, certified copies of prior convictions, and criminal record data,
with an indication of the specific location of each item within the case file.

Authentic or falsified documents, letters, and photographs were included
in sealed envelopes affixed to the case file. If such materials were being stored
elsewhere—e.g., at an administrative office, an Evidence Storage Bureau, or by
the injured party—their exact location had to be indicated so that the court
could request their production for the hearing.

Pursuant to Article 2 § 2 of the Code of Criminal Procedure, the evidentiary
list also had to include a formal request from the injured party for the initiation
of proceedings (in instances where the victim was not present at the trial, the
request would be read aloud in court). The list was also to reflect any procedural
rulings regarding the suspension or severance of proceedings against defendants
or suspects not included in the current indictment. Equivalent to the injured

party’s request was, for instance, the formal request of a superior officer under
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Article 255 § 5 of the Penal Code.® The prosecutor was not required to specify,
in the evidentiary list, the exact factual circumstances that each proposed witness
was to address.“ Moreover, the indictment did not include as an annex a list of
identified victims.”

The indictment was sent to the court, in accordance with Article 281 § 2
of the Code of Criminal Procedure, with the investigation or enquiry file, as well
as other attachments of the case. In subsequent amendments, Article 281 § 2
of the Code of Criminal Procedure of 1928 adopt the following numbering:
Article 283 § 2 of the Code of Criminal Procedure Uniform Text of 1932, Article
283 § 2 of the Code of Criminal Procedure Uniform text of 1939, Article 257
§ 3 of the Code of Criminal Procedure Uniform text of 1949, and Article 248
§ 3 of the Code of Criminal Procedure Uniform text of 1950 r.

The indictment filed in the Circuit court had to be accompanied by as many
copies as there were defendants, and two copies each if the defendants were public
officials, clergy or monks. Also, at least one copy of the indictment had to be left
in the prosecutor's file (§ 133 of the Regulation of the Minister of Justice of June
25, 1929%). The prosecutor notified the investigating judge about the filing of an
indictment in a circuit or municipal court in a case in which the investigation was
pending, in accordance with § 134 of the same regulation. During the drafting
of the first code, it was questionable to send to the court the notes made during
the investigation, which included its chronological order, the content and results
of the activities carried out during it, the conclusions and suspicions that arose
(since the notes were collected for the prosecutor). As a last resort, the draft
demanded that they be sent to court. Also, when the decree of December 21,
1955 reinstated the investigation, a statement was added to Article 248 § 3 of
the Code of Criminal Procedure text unified from 1950, that the prosecutor
also sends the investigation file to the court, and the entire file. The Supreme
Court, in a January 6, 1962%, rightly ruled that the authorities who conduct
pre-trial proceedings should not assess which documents filed and interrogation
records in those proceedings should be included in the case file. As a result of
the amendments introduced by the law of April 27, 1949, the prosecutor could

#S. Wolinski, Akt oskarzenia. .., op. cit., pp. 43-45.

4 K. Sobolewski, A. Laniewski, Kodeks postgpowania karnego, Lwéw 1933, p. 120.

7 R.A. Stefaniski, Rodzaje decyzji kosiczqcych postgpowanie przygotowawcze, [in:] System Prawa
Karnego Procesowego. . ., (ed. P. Hofmariski), vol. X, Warszawa 2016, p. 1313.

4 Regulations of the Minister of Justice of 25 June 1929. — Rules of Procedure for the Prosecutor's
Offices of Appellate and District Courts (Journal of Laws 1929, No. 46, item 382).

# Judgment of the Supreme Court of 6 January 1962, II K 756/61,0SNKW 1963, no. 3, item 49.
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attach to the list a motion to refrain from summoning and reading at trial the
testimony of witnesses abroad residing abroad or who are to state circumstances
not denied by the accused in his explanations (Article 257 § 2 of the Code of
Criminal Procedure Uniform Text of 1949 and Article 248 § 2 of the Code
of Criminal Procedure Uniform Text of 1950).° If the prosecutor considered
that there was a need to apply a preventive measure to the accused or to modify
an already applied measure, he also attached his request in this regard to the
indictment. (Article 282 of the Code of Criminal Procedure of 1928, Article
284 of the Code of Criminal Procedure uniform text of 1932, Article 284 of the
Code of Criminal Procedure uniform text of 1939; repealed by the amendment
of April 27, 1949). This was justified in the literature by the statement that from
the moment of filing the indictment, the act charged against the accused and the
circumstantial evidence gathered against him obtains a crystallized form, and this
moment should be considered the most appropriate to decide whether and what
preventive measure should be applied to the accused. In contrast, the absence of
an application indicates that the court's intervention in this regard is considered
unnecessary by the prosecutor. Therefore, there is no need to declare that, as far
as preventive measures are concerned, he considers as sufficient the accepted state
of affairs and does not demand any change. The last change was introduced by
the law of November 27, 1961°!, requiring the prosecutor to notify the aggrieved
social economic unit, social organization or state institution, at the of bringing
an indictment to the court, for the purpose of bringing a civil action, while if not
brought, explaining the reasons to the prosecutor (Article 248 § 4 of the Code of
Criminal Procedure Uniform Text 1950).5?

Regardless of signing the indictment, the prosecutor signed the prepared
list of persons and the list of other evidence, and submitted the indictment
to the court.”

The provisions of the Criminal Procedure Code of 1928 in Book VII,
Section I, Chapter 1. “Preparation for Main Trial” indicate that the indictment
was subject to judicial review (Articles 284-291 Code of Criminal Procedure).

0 RA. Stefaiiski, Rodzaje decyzji koticzqcych postgpowanie przygotowawcze, [in:] System Prawa
Karnego Procesowego. .., (ed. P. Hofmariski), vol. X, Warszawa 2016, pp. 1311, 1312.

! Act of 27 November 1961 amending the rules of criminal procedure (Journal of Laws 1961,
No. 53, item 296).

2 RA. Stefaiiski, Rodzaje decyzji koticzqcych postgpowanie przygorowawcze, [in:] System Prawa
Karnego Procesowego. .., (ed. P. Hofmariski), vol. X, Warszawa 2016, p. 1312, 1313.

53 S. Wolidski, Akz oskarzenia..., op. cit., p. 46
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The review was carried out by the court of first instance, which was the
district court.

One form of control was the examination of the indictment in terms
of formal requirements. The examination of formal conditions was specified by
Article 284 of the Code of Criminal Procedure of 1928, Article 285 of the Code of
Criminal Procedure Uniform Text of 1932, Article 285 of the Code of Criminal
Procedure Uniform Text of 1939, Article 258 of the Code of Criminal Procedure
Uniform Text of 1949, and Art. 249 of the Code of Criminal Procedure uniform
text of 1950. In the municipal court, the control of formal conditions did not
apply, as for the municipal courts these provisions set forth in Article 280 of the
1928 Code of Criminal Procedure were less stringent, as they only required the
identification of the person of the accused and the act charged against him.

After the indictment was filed with the court, the court president examined
whether it complied with the formal conditions (Article 284 § 1 of the Code
of Criminal Procedure of 1928), i.e. whether it corresponded to the conditions
indicated by that law, as listed in Articles 279, 281, 283 of the Code of Criminal
Procedure. If the indictment did not meet any one of the specified formal
conditions, the president of the court, in order to complete the deficiencies
within seven days, returned it to the prosecutor. Also a private prosecutor and
an auxiliary prosecutor were supposed to complete those deficiencies within the
seven-day time limit (Article 284 § 2 of the 1928 Code of Criminal Procedure).
Only such an indictment could be the basis for the main hearing.

The provision on the control of formal conditions authorized the president
of the court to control the formal requirements that were typical only of
an indictment. The purpose of such control was (and still is) to prevent the
prosecution from proceeding to court on the basis of a defectively drafted
indictment and to avoid complications in its subsequent proceedings.”*

However, in practice, as far as the formal review of the indictment was
concerned, it should be emphasized that, in contrast to the regulations previously
in force, the new provisions of the of the Polish Code of 1928 did not provide
for actual control of the indictment, and the rationale of that draft expressed
disapproval of the control of the sufficiency of evidence. Its authors argued that
the examination before the main trial of the sufficiency of the evidence (including
circumstantial evidence) is already a prejudgment of the case before its proper

hearing, and the judgment is based on indirect (very often incomplete) material.

> D. Osowska, Sgdowa kontrola oskarzenia.. ., op. cit., pp. 8, 30, 36, 37.
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Therefore, it is not surprising that the court annals of the period signaled cases
of unfounded accusations, which resulted in proceedings before all possible
instances including detention against the accused. Only the municipal court
in cases where the accuser was not the prosecutor could discontinue proceedings
when the case file showed that the accusation was unfounded (Article 444 of the
1928 Code of Criminal Procedure).>

The first amendments to the Code of Criminal Procedure of 1928 were
already made by the Act of January 21, 1932°°. They aimed to limit the rights
of the parties, as they introduced impediments for the auxiliary prosecutor
and terms of evidence for the accused. With this amendment, the possibility
of reading the reports prepared in preliminary proceedings at trial was extended
(and, with the consent of the parties, even abandoning their reading, counting
them as evidence that could be disclosed at trial).”” The first Amendment to the
Code of Criminal Procedure of January 21, 1932 regarding the requirements
of the indictment (Articles 279, 281 and 283 of the Code of Criminal Procedure)
and judicial review of the formal conditions of the indictment Article 284
of the Code of Criminal Procedure) did not make any changes. The following new
amendments to the Code of Criminal Procedure with regard to the requirements
of an indictment and judicial control of the formal conditions of the indictment
did not introduce any fundamental changes, preserving the basic assumptions
of the 1928 Code.

On the other hand, the anti-liberal changes brought by the decree of August
23,1932%, significantly undermined the principle of complainability on which the
criminal process had hitherto been based. The distinction between investigation
and prosecution was blurred, while the scope of judicial activities in pre-trial
proceedings was reduced.” In district court and jury proceedings, the institution

of an auxiliary prosecutor has been abolished, and in cassation proceedings the

> T. Razowski, Formalna i merytoryczna kontrola..., op. cit., p. 42; D. Osowska, Sgdowa kontrola
oskarzenia..., op. cit., p. 23.

>¢ Act of 21 January 1932 amending certain provisions of criminal procedure (Journal of Laws
1932 No. 10, item 60).

57 K. Marszal, Proces karny. Zagadnienia ogélne, Katowice 2008, p. 447; J. Koredczuk, Ksztattowanie
sig modelu polskiego procesu karnego w latach 1918—1955, [in:] System Prawa Karnego Procesowego. ..,
(ed. P. Hofmariski), vol. I part 1, Warszawa 2013, p. 340.

%% Regulation of the President of the Republic of Poland of 23 August 1932 amending certain
provisions of criminal procedure (Journal of Laws 1932 No. 73, item 662).

> J. Koredczuk, Ksztattowanie sig modelu polskiego procesu karnego w latach 1918—1955, [in:] System
Prawa Karnego Procesowego. ..., (ed. P. Hofmariski), vol. I part 1, Warszawa 2013, pp. 340, 341
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prohibition of reformationis in peius®® has been lifted if the Supreme Court
overturns the verdict. If the appellate court approved the first-instance verdict in
its entirety, a ban was introduced on crediting the defendant's inter-institutional
pretrial detention to be credited against the sentence. In particular, the limitations
on new evidence requests submitted after the two-week deadline were expanded.®!
The amendment deleted provisions in Book II relating to the private prosecutor
(Chapter II, Articles 60-69 of the Code of Criminal Procedure) and the auxiliary
prosecutor (Chapter III, Articles 70-73 of the Code of Criminal Procedure).
In their place, it introduced provisions concerning Chapter II - the victim and
Chapter III - the private prosecutor. In connection with the abolition of the
institution of the accuser the auxiliary in Chapter IV. “The indictment”, Articles
278 and 283 of the Code of Criminal Procedure were deleted. Similarly, in Book
VII, Section I, Chapter 1. “Preparation for the main hearing” in Article 284 § 2
of the Code of Criminal Procedure referring pertaining to the formal control of
the indictment in the proceedings before the district court, the word “subsidiary
and” was deleted. Accordingly, in the Announcement of the Minister of Justice
dated September 30, 1932%, the numbering of the articles changed: the
equivalent of Article 279 became Article 281 of the Code of Criminal Procedure,
Article 281 became Article 283 of the Code of Criminal Procedure, and Article
284 became Article 285 of the Code of Criminal Procedure.

The subsequent Act of April 9, 1938%, in Article 1 § 1 of the Code of
Criminal Procedure, abolished the institution of magistrates and justices of the
peace, while the Presidential Decree of November 21, 1938%, in Article 317 of
the Code of Criminal Procedure expanded the possibilities for hearing cases in
camera. The decree amended Article 283 of the Code of Criminal Procedure:
§ 2 became § 3, while a new provision was introduced as § 2 concerning the
prosecutor's filing of a motion to refrain from summoning a witness and reading

his testimony. All the changes that occurred in the Polish criminal process during

% A. Lityriski, Historia prawa Polski Ludowej, Warszawa 2013, p. 133 explains that the prohibition
of reformationis in peius (change for the worse) — means that during the appeal proceedings
in favour of the accused, the ruling was not allowed to be changed to his disadvantage (i.c. if the
appeal was not brought by the prosecutor, this prohibition prohibited the second instance court
from increasing the penalty).

o1 K. Marszal, Proces karny. Zagadnienia ogélne, Katowice 2008, p. 447.

2 Announcement by the Minister of Justice of 30 September 1932 on the publication of the
consolidated text of the Code of Criminal Procedure (Journal of Laws 1932 No. 83, item 725).

6 Act of 9 April 1938 on the abolition of the institution of juries and justices of the peace (Journal
of Laws 1938, no. 24, item 213).

¢ Decree of the President of the Republic of Poland of 21 November 1938 on the improvement
of court proceedings (Journal of Laws of 1938 No. 89, item 609).
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the interwar period were collected in a uniform text of the Minister of Justice
promulgated on January 16, 1939.%

The Polish law implemented before the outbreak of World War II, with
the outbreak of war, applied only to Polish citizens located outside the occupied
borders of Poland, while within the country, only summary proceedings were
applicable within the justice system of the Polish Underground State.*

The liberation from Nazi occupation of Polish lands and the advent of the
period of People's Poland, was uninterrupted by the continuity of Polish pre-
war legislation - the legal order before 1939. The “fascist” April Constitution
was repealed and the March Constitution was restored in its place, from which
only those legal acts were excluded that contradicted the new constitutional
principles or had lost their raison d'étre due to the lack of a subject of regulation.
The preservation in the basic outline of the previous legal order was one form
of legalization of the communist power imposed on Polish society. Therefore,
as it stood in 1939, the 1928 Code was still in effect and the structure of
prosecutors' offices and courts continued as it had before 1939. However, from
the first years of the People's Republic of Poland, a reconstruction of the pre-war
model of criminal procedure began, which was carried out “as if alongside the
common trial.”%

The authorities proceeded to create their own system, based on Soviet law
and doctrines, regarding criminal procedural laws. This started by a decree of
the PKWN dated August 15, 1944%, repealing the law of April 9, 1938 (Dz.U.
of 1938 No. 24, item. 213), and there was a restoration of legal force to the
provisions of the Code relating to proceedings before juries. Functioning not
very long, the reinstated courts before juries were again abolished by the Act of
April 27, 1949, amending the Law on the System of Common Courts.®”” Also
announced on the same day (i.e., April 27, 1949) was a second law, amending

the Decree on Summary Proceedings,”® which made the procedure dependent

® Announcement by the Minister of Justice of 16 January 1939 on the promulgation of the
consolidated text of the Code of Criminal Procedure (Journal of Laws 1939, No. 8, item 44).

% J. Koredezuk, Ksztattowanie si¢ modelu polskiego procesu karnego w latach 1918-1955, [in:]
System Prawa Karnego Procesowego. .., (ed. P. Hofmariski), vol. I part 1, Warszawa 2013, p. 350.
7 S. Waltos, P. Hofmanski, Proces karny. Zarys..., op. cit., pp. 124, 125.

% Decree of the Polish Committee for National Liberation of 15 August 1944 on the introduction
of Sworn Courts (Dz.U. of 1944, No. 2, item 7).

® Act of 27 April 1949 amending the law on the system of common courts (Journal of Laws
of 1949, No. 32, item 237).

7 Act of 27 April 1949 amending the Decree on Summary Proceedings (Journal of Laws of 1949,
No. 32, item 239).

27



CHAPTER 1

on a request from the public prosecutor and removed the possibility of transferring
a summary case to ordinary proceedings.”!

The third amendment act of April 27, 1949, introduced into criminal
procedure a criminal-procedural institution previously unknown in Poland -
the return of the case from the trial for the purpose of supplementing pre-trial
proceedings (Article 314 of the Code of Criminal Procedure). In effect the case
returned to the investigative stage. The previous indictment lost legal force,
as the public prosecutor, after completing the investigation, had to file a new
indictment or discontinue the investigation.”> The institution existed in the
criminal procedure of the USSR and was practiced in socialist countries at the
time. The act also repealed provisions for substantive review of the indictment -
Articles 287-289 of the Code of Criminal Procedure concerning objections to an
indictment filed by the accused. As a result of the abolition of the objection, the
court president was obliged, without serving a copy of the indictment, to refer
cases to a closed session in cases specified in Article 290 § 1 of the Code of Criminal
Procedure.”” As for the formal control of the indictment, the law made slight
changes, namely in Article 283 § 3 of the Code of Criminal Procedure it deleted
words: “or investigation, "and in the title of Book VII, Section 1. “Proceedings before
the district court” introduced the title "Proceedings before the District and Appellate
Courts.” Due to the abolition of the institution of the investigating judge and the
subordination of pre-trial proceedings to the prosecutor, the content of Art. 280
of the Code of Criminal Procedure concerning the filing of an indictment with
the court.

The changes introduced by those three acts constituted the first stage
of work aimed at completely overhauling the hitherto existing judicial procedure
and adapting it to the new political, economic and social relations in People's
Poland, as well as changes relating specifically to pre-trial proceedings. They were
all included in the unified text of the Minister of Justice of May 18, 1949.7¢
The formal review performed by the president of the court's formal review

of the indictment was preserved in the same form as in the interwar period.

"' ]. Koredezuk, Ksztattowanie sic modelu polskiego procesu karnego w latach 1918—1955, [in:]
System Prawa Karnego Procesowego. .., (ed. P. Hofmariski), vol. I part. 1, Warszawa 2013, p. 359.
72 S, Sliwitski, Polski proces karny praed sgdem powszechnym. Uzupelnienie ,zasad ogdlnych” oraz
wprzebiegu procesu I postgpowania wykonawczego” w zwiqzku z ustawami z 27 kwietnia 1949 r.”,
Warszawa 1949, p. 66.

73 'T. Razowski, Formalna i merytoryczna kontrola..., op. cit., pp. 42, 43, 44; D. Osowska, Sgdowa
kontrola oskarzenia. .., op. cit., p. 24.

74 Announcement by the Minister of Justice of 18 May 1949 on the promulgation of the
consolidated text of the Code of Criminal Procedure (Journal of Laws 1949 No. 33, item 243).
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Only the numbering of the articles on formal conditions and formal control
of the indictment changed, namely Article 281 changed into Article 255
of the Code of Criminal Procedure; Article 283 to 257 of the Code of
Criminal Procedure and Article 285 to 258 of the Code of Criminal Procedure.
In connection with the amendment by an earlier act of the title of Book VII,
Section 1. Proceedings before the district court to Book VII, Section 1. Proceedings
before the district and appellate courts in some cases according to the new state
of law (Article 22 of the Code of Criminal Procedure), the court of first instance
was the appellate court. The provision of Article 257 § 3 stipulated that along
with the indictment, the investigation file and other attachments of the case
are sent to the court. In contrast, there is no mention of the investigation file
because, with the repeal of the investigation, the reference became baseless.”
Further changes are related to the Law of July 20, 19507, which deleted the
title in Book VII, Section 1. Proceedings before the district and appellate courts
and repealed Article 256 of the Code of Criminal Procedure concerning the
filing of an indictment in the municipal court. These changes were introduced in
connection with the liquidation of municipal, district and appellate courts and
the introduction of provincial (now circuit) and county (now district).” In this
way, the proceedings in cases for simplified proceedings belonging to that period
to the jurisdiction of municipal courts were reduced, preserving in the law the
rule and basic principles of this mode, which since then in the Polish criminal
process have become its permanent element.”®

Whereas, based on the unified text of September 2, 19507, the numbering
of articles was changed (a provision in the redaction of the 1949 law): Article 255
was renumbered as 247; Article 257 was renumbered as 248; Article 258 as 249,
and in the decree of December 21, 1955%, the former Chapter II. 7he indictment
became Chapter V. Indictment. The mentioned decree, dating back to the post-
Stalin period, came into force on March 1, 1956, and in the history of the People's

Republic of Poland is one of the most momentous normative acts issued during

75 S, Sliwitiski, Polski proces karny.. ., op. cit., pp. 66, 67.

76 Act of 20 July 1950 amending the rules of criminal procedure (Journal of Laws 1950, No. 38,
item 348).

77 D. Makilta, Historia prawa w..., op. cit., p. 577.

78 S. Walto$, Polski proces karny w latach 1956-1997, [in:] System Prawa Karnego Procesowego.
Zagadnienia ogdlne, (ed. P. Hofmaniski), vol. I part 1, Warszawa 2013, pp. 373-375.

7" Announcement by the Minister of Justice of 2 September 1950 on the promulgation of the
consolidated text of the Code of Criminal Procedure (Journal of Laws 1950, No. 40, item 364).

8 Decree of 21 December 1955 on amending the rules of criminal procedure (Journal of Laws

1955, No. 46, item 309).
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this period, as it created a model of pre-trial proceedings that is still in force today
(with some modifications). It took back the form of investigation and prosecution
with an internal organisation that is not fundamentally different in terms of
procedural steps (the institution of the investigating judge was not restored).
The prosecutor was still the main body of the proceedings (his supervisory powers
were increased in relation to the Civic Militia and other bodies). The prohibition
of reformations in peius was fully reinstated. The decree also provided certain
guarantees that still exist today for the suspect's right to defense. The institution
of presenting charges and time limits for the use of pretrial detention (when
the period exceeded 9 months) controlled by the Supreme Court.®' By the
end of 1955, the formed model of criminal procedure had basically survived,
until the new 1969 Code of Criminal Procedure came into force.®? Hardly
a year had passed when the Sejm, in the Act of June 18, 1959,% once again
amended the Code of Criminal Procedure of 1928. The novelty was a militia
investigation conducted upon the order of the prosecutor, in which the militia
could not make only those decisions that prejudged the further course of the
investigation (Article 235 § 2 of the Code of Criminal Procedure except in cases
of urgency). In this way, the hitherto prevailing model of pre-trial investigation,
based on Soviet criminal procedure, created by the amendment of December
21, 1955, which reserved investigation only for the prosecutor, was “broken.”
The entirely prosecutorial investigations almost completely disappeared, while
militia investigations (also called commissioned investigations) became
permanently established among the forms of pre-trial proceedings and over time
has become the primary form of investigation. The amendment also gave the
militia the right to make temporary seizures of movable property from a suspect
in cases involving damage to community property.*

The last significant amendment was the Act of November 27, 1961,
amending the Rules of Criminal Procedure,® which narrowed the scope of

jurisdiction of the provincial court, and increased the importance, as a court of

81 K. Marszal, Proces karny. Zagadnienia ogélne, Katowice 2008, p. 449; S. Waltos, P. Hofmarski,
Proces karny. Zarys..., op. cit, p. 128; S. Waltos, Polski proces karny w latach 1956—1997,
lin:] System Prawa Karnego..., (ed. P. Hofmanski), vol. I part 1, Warszawa 2013, p. 371.

82 A. Litynski, Historia prawa Polski. .., op. cit., p. 145.

8 Act of 18 June 1959 amending the rules of criminal procedure (Journal of Laws 1959, No. 36,
item 229).

84 S. Walto$, Polski proces karny w latach 1956-1997, [in:] System Prawa Karnego Procesowego. ..,
(ed. P. Hofmanski), vol. I part 1, Warszawa 2013, p. 376.

8 Act of 27 November 1961 amending the rules of criminal procedure (Journal of Laws 1961,
No. 53, item 296).
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review: the county court and the provincial court. The novel provision of this
act was Article 331! § 1-6 of the Code of Criminal Procedure. It provided for
the awarding of damages that corresponded to the value of the seized property,
ex officio (obligatory — in the situation of seizure of social property, optional —
in the situation of conviction for another crime), as a result of which damage was
caused to social property.*

As for the formal conditions of the indictment, a new § 4 was added to
Article 248 of the Code of Criminal Procedure, which stipulated that at the same
time as the indictment was brought before the court, the prosecutor would notify
the injured state institution, social organization, unit of socialized economy of
the socialized economy about it in order to bring a civil action, and in the event

that it was not brought — in order to explain the reasons for it to the prosecutor.

8 S. Waltos, Polski proces karny w latach 1956-1997, lin:] System Prawa Karnego Procesowego. ..,
(ed. P. Hofmariski), vol. I part 1, Warszawa 2013, pp. 375, 376.
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THE INDICTMENT IN THE CODE
OF CRIMINAL PROCEDUREOF
19 APRIL, 1969, AND ITS EVOLUTION

An increasing awareness of the necessity to draft a new code of criminal
procedure gradually emerged. When, in 1963, another version of the draft Code
of Criminal Procedure (CCP) became stalled within the Ministry of Justice,
a new composition of the Codification Commission was established, comprising
Professor Mieczystaw Siewierski, Supreme Court Judge Henryk Kempisty,
Dr. Jan Bednarz—Prosecutor of the General Prosecutor’s Office—and Colonel,
Supreme Court Judge Marian Fleming. This newly constituted commission
undertook the task of preparing a new Code of Criminal Procedure, published
in 1967. A revised version from 1968 served as the basis for parliamentary
debate and, by resolution of the Sejm on April 19, 1969, became the new Code
of Criminal Procedure, together with the implementing provisions." It entered
into force on January 1, 1970, remaining in effect until the subsequent
codification in 1997. On the same date, the new Penal Execution Code and the
new Penal Code (substantive criminal law) were also enacted.? The Criminal
Procedure Code of April 19, 1969 was divided into 14 sections and 62 chapters.
It was still modeled after the solutions set forth in the 1928 Code of Criminal

Procedure®, which had been amended for many times.

! Act of 19 April 1969 Code of Criminal Procedure (Journal of Laws of 1969, No. 13, item 96,
as amended); Act of 19 April 1969 Provisions for the Introduction of the Code of Criminal
Procedure (Journal of Laws of 1969, No. 13, item 97).

2 A. Litynski, Historia prawa Polski Ludowej, Warszawa 2013, p. 145; S. Walto$, Polski proces
karny w latach 1956-1997, [in:] System Prawa Karnego Procesowego. Zagadnienia ogdine,
(ed. P. Hofmanski), vol. I part 1, Warszawa 2013, pp. 381-387.

3 M. Zak, Zrédta prawa karnego procesowego i rola orzecznictwa sgdowego, [in:] System Prawa
Karnego Procesowego. Zagadnienia ogdlne, (ed. P. Hofmariski), vol. I part 1, Warszawa 2013, p. 456.
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In fact, over its 42 years of applicability, nearly every article had been
modified by a series of legislative acts. The 1969 Code revised the existing model
of criminal proceedings within the ideological framework of real socialism*
established during 1949-1950 and 1955-1956. It retained the traditional
bifurcated structure consisting of preparatory proceedings and judicial
proceedings. Preparatory proceedings continued to be divided into investigation
(sledztwo) and inquiry (dochodzenie)—the latter taking either a regular
or simplified form. Investigations were conducted by the prosecutor or, upon
his instruction, by the Civic Militia (Milicja Obywatelska, MO), to whom certain
investigative acts could be delegated. Inquiries could be initiated ex officio by the
MO. During court proceedings, primary reliance was placed on the evidentiary
material gathered during the preparatory phase, which was presented in the form
of the indictment.’ As the creators of the system envisioned, MO officers were
regarded as model citizens of the emerging socialist society—embodiments of the
proletarian ideal.®

Once a decision was made to conclude the preparatory phase, the official
conducting the inquiry was required to forward the case file along with any
physical evidence to the prosecutor (Article 279 CCP 1969). According
to Article 284 § 1 of the CCP (Title VII, Chapter 29 “Course of the Preparatory
Proceedings”), the prosecutor, within 14 days of either the closure of the
investigation or the receipt of the inquiry file (or the completion of any other
form of preparatory proceedings), was obliged to file an indictment with the
court, or else issue a decision to discontinue, conditionally discontinue, suspend,
or supplement the proceedings. In the case of a suspect held in pre-trial detention,
the time limit was shortened to 7 days (Article 284 § 2 CCP 1969).

It must be emphasized that in the context of public prosecution, the indictment
was submitted to the court by the prosecutor. In certain instances, however, the
prosecutor could lose standing, in which case the proceedings continued under
the support of a subsidiary prosecutor (oskarzyciel positkowy).”

¢ C. Kulesza, Zasada skargowosci, [in:] System Prawa Karnego Procesowego. Zasady procesu karnego,
(ed. P. Hofmariski), vol. I part 6 1, Warszawa 2014, p. 602; A. Murzynowski, Ocena i perspektywy
rozwoju prawa karnego procesowego w Polsce, PiP 1985, No. 4 (470), p. 19.

> D. Makilta, Historia prawa w Polsce, Warszawa 2008, p. 613, 614; A. Herzog, Bezstronnos¢
prokuratora — wwagi na marginesie artykutu K. Zgryzka, Prok. i Pr. 2017, No. 11, p. 67.

¢ M. Zak, Indoktrynacja polityczna funkcjonariuszy Milicji Obywatelskiej w latach 1945-1948
na przykladzie ziemi legnickiej, Przeglad Policyjny No. 1(121), Szczytno 2016, p. 126.

7 Z. Mlynarczyk, Sprawa z oskarzenia publicznego bez oskarzyciela (dwuglos), NP 10-12/1988,
p. 177.
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The formal rules governing the drafting of indictments in investigations
and inquiries were largely analogous, with the exception of simplified inquiries
and proceedings initiated by private prosecution. In both investigative
and regular inquiry procedures, the prosecutor remained the competent authority
to draft and file the indictment regardless of the form of preparatory proceedings.
In the case of investigations, the indictment was personally prepared and
submitted to the court by the prosecutor. It was required to fulfill the formal
criteria set out in Articles 295-297 of the 1969 Code—similarly to those
in regular inquiries.

Only in simplified inquiries were the bodies authorized to conduct the
proceedings allowed to draft and submit the indictment to the court and support
the prosecution before the court of first instance. The indictment could be
submitted without justification unless it was prepared by the prosecutor (Article
422 §§ 4-5 CCP 1969). Furthermore, agencies such as the Border Protection
Forces (Wojska Ochrony Pogranicza, WOP) were also authorized to carry out
these actions under Article 288 §2 of the Penal Code.

In simplified proceedings, the indictment prepared by the MO was
approved and submitted to the court by the prosecutor (Article 422 § 5 CCP
1969). If a change occurred in the procedural form—from simplified to regular
inquiry—due to circumstances enumerated in Article 422 § 6 CCP (e.g., failure
to conclude the inquiry within one month or due to the complexity of the case),
the indictment was required to include a justification and meet the standards
outlined in Articles 295-297 CCP.

In cases of private prosecution, the indictment was prepared and submitted
by the injured party acting as the private prosecutor. In such proceedings,
unlike in investigations, the formal requirements of the indictment could be
simplified. It was sufficient for the indictment to identify the accused, describe
the alleged act, and indicate the evidence supporting the accusation (Article 434
CCP 1969). Upon the injured party’s request, the MO would accept an oral or
written complaint, secure evidence if necessary, and then forward the complaint
to the appropriate court. Subsequently, under the court’s direction, the MO
could conduct an inquiry or perform specified acts, after which the case file
would be returned to the court with the investigative results (Article 435 §§ 1-2
CCP 1969).

In accelerated proceedings, the indictment took the form of a written notice
of the offense along with evidentiary motions. This document, approved by the
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prosecutor, was submitted to the court by an MO officer or another authorized
agency (Article 447 § 5 CCP 1969).°

As previously mentioned, under the 1969 Code of Criminal Procedure,
the public prosecutor acted as the prosecuting authority before all courts. Within
the limits of statutory authorization, the right to perform the activities of a public
prosecutor was also vested in other authorities (Article 35 § 1 and 2 of the 1969
Code of Criminal Procedure). In a simplified investigation, an indictment was
prepared and brought to court by the investigating authority (excluding situations
where the prosecutor himself did so). The indictment prepared by the police to
the court was approved and brought by the prosecutor in accordance with Article
422 § 4 and 5 of the 1969 Code of Criminal Procedure. In addition to this,
the following authorities were authorized to draft and refer to the court that
the authorized bodies were: a) under special laws - when the object of the offense
was timber from forests owned by the State Treasury: a forester or forest ranger
or other employees of the Forest Service by virtue of Article 47 (2) (1) and Article
48 (1) and (2) of the Law of September 28, 1991%; - when the object of the offense
was timber from a national park: the director of the national park and his deputy
national park: the director of the national park and his deputy, the conservator
of the protection precinct and the protection perimeter, the superintendent
of forests, the forester, the sub-forester, the ranger, the senior ranger, the
officer of the Park Guard in connection with the offense under Articles 290
and 291 of the 1969 Penal Code (Articles 16(6)(1) and (7), and Articles 18
paragraph 1 and Article 19 of the Law of October 16, 1991'; - when the
object of the offense was game: a warden of the State Game Guard (Article 39,
paragraph 2, item 7 of the Law of October 13, 1995"; (b) under paragraphs
1 and 2 of the Decree of the Minister of Justice of December 6, 1969'2. - district
state forestry boards, state forestry districts and national parks, when the object
of the offense was timber from a state forest or national park (Articles 199, 213,
215§ 1 of the 1969 Penal Code); Authorities of the State Commercial Inspection

8 D. Tarnowska, Rdznice migdzy dochodzeniem a sledztwem w polskim procesie karnym, Szczecin
2009, p. 145-147.

? Act of 28 September 1991 on Forests (Journal of Laws of 1991, No. 110, item 444).

10" Act of 16 October 1991 on Environmental Protection (Journal of Laws of 1991, no 114, item
492 as amended).

" Act of 13 October 1995 — the Hunting Law (Journal od Laws of 1995, No. 147, item 713).

12 Directive of the Minister of Justice of 6 December 1969, on Specifying the Authorities
Authorized to Conduct Investigations and to Bring and Support Charges in Simplified Proceedings,
as well as the Scope of Cases Assigned to Them (Journal of Laws of 1969, No. 37, item 322, as
amended).
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in connection with offenses under Article 225 § 1 of the 1969 Criminal Code;
authorities of the State Sanitary Inspection in connection with offenses under
Articles 31, 32, 33, and 35 (2) and (4) of the March 22, 1928 Ordinance®;
authorities of the State Radio Agency in connection with offenses under Article
75a of the Law of November 23, 1990, and Article 52 (1) and (2) of the Law
of December 29, 1992%; Authorities of the Border Protection Forces in
connection with offenses of Article 288 § 2 of the 1969 Criminal Code; authorities
of the Polish Committee for Standardization, Weights and Measures and Quality
in connection with offenses under Article 31 of the Law of February 8, 1979'¢;
tax offices and tax inspection inspectors in connection with offenses under
Articles 77-79 of the September 29, 1994 Law. V7

The 1969 Code of Criminal Procedure remodeled the formal conditions
of the indictment of 1928, which were set forth in: Section VII. “Pre-trial
proceedings”, Chapter 31. ‘“Indictment,” Articles 295 - 297 of the Code
of Criminal Procedure.

Article 295 of the 1969 Code of Criminal Procedure states:

“§ 1. The indictment should contain:

1. the name of the accused and other data about his person and data on the
application of the preventive measure,

2. the precise definition of the alleged act of the accused with an indication
of the time, place, the manner and circumstances of its commission
and the consequences, especially the amount of damage caused,

3. indicating that the act was committed under the conditions listed in Article
60 of the Criminal Code,

13 Regulation of 22 March 1928 on supervision of food and utility objects (Journal of Laws
of 1928, No. 306, item 343).

14 Act of 23 November 1990 on Communications (Journal of Laws of 1995, No. 117, item 564
as amended).

15 Act of 29 December, 1992, on Broadcasting and Television (Journal of Laws of 1993, No. 7,
item 34, as amended; added by § 1 of the Regulation of the Minister of Justice of 29 April, 1996,
Journal of Laws of 1996, No. 56, item 256).

16 Act of 8 February, 1979, on the Quality of Products, Services, Works, and Construction Objects
(Journal of Laws of 1979, No. 2, item 7; added by § 1, item 4, of the Regulation of the Minister
of Justice of 2 August, 1979, Journal of Laws of 1979, No. 20, item 120).

17" Act of 29 September, 1994, on Real Estate (Journal of Laws of 1994, No. 121, item 591; added
by § 1 of the Regulation of the Minister of Justice of 27 December, 1994, Journal of Laws of
1994, No. 140, item 797), whereby the authorities of the Polish Committee for Standardization,
Measures, and Quality were deprived of this authorization. R.A. Stefaniski, Rodzaje decyzji
koticzqcych postgpowanie przygotowawcze, [in:] System Prawa Karnego Procesowego. Postgpowanie
praygotowawcze, (ed. P. Hofmarnski), vol. X, Warszawa 2016, pp. 1303-1305.
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5.
6.

Indication of the provisions of the Criminal Law under which the alleged
act falls,
indication of the court with jurisdiction to hear the case and the procedure,

Justification of the accusation.

$ 2. In the statement of reasons, it is necessary to cite the facts and evidence

on which the accusation is based, and if necessary, explain the legal basis for the

accusation and discuss the circumstances relied on by the accused in his defense.”

18

Compared with the 1928 Code of Criminal Procedure, the new Code
renumbers Article 279 § 1 items a - e of the 1928 Code of Criminal Procedure
as Article 295 § 1 items 1- 6 of the 1969 Code of Criminal Procedure.
The legislator makes an editorial change in the wording of Article 279 of the

Code of Criminal Procedure, expanding previous requirements:

1.

&

in point a, in addition to personal data, a data requirement was added:
“...on the application of a preventive measure” (Article 295.1.1 of the Code
of Criminal Procedure);

in point b, the following was added: “and the consequences, especially the
amount of damage caused” (Article 295 § 1 pt. 2 of the Code of Criminal
Procedure);

introduces a brand new point 3 concerning the indication that the
criminal act was committed under the conditions specified in Article
60 of the Criminal Code. (Article 295.1.3 of the Code of Criminal
Procedure);

Item 4 is Article 279(c), which is essentially unchanged in content;
there has only been a change of the singular of the word “regulation”
to the plural of “regulations” (Article 295.1.4 of the Code of Criminal
Procedure);

Item 5 is Article 279(d): “designation of the court before which the main
hearing is to be held main” changed in content to: “designation of the
court with jurisdiction to hear the case’; further added: “and the mode
of proceedings” (Article 295, paragraph 1, item 5 of the Code of Criminal
Procedure);

Point 6 is an unchanged Article 279(e) relating to the requirement
to justify the accusation (Article 295 § 1(6) of the Code of Criminal

Procedure).

18 Act of 19 April, 1969. Code of Criminal Procedure (Journal of Laws of 1969, No. 13, item 96,

as amended).
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In addition, a brand new § 2 was introduced into Article 295 of the Code of
Criminal Procedure regarding the clarification of the justification.

In addition to the above requirements, the indictment should include:
a list of persons with addresses, whose summons the accuser demands; a list
of other evidence that the accuser demands to be conducted at the main
hearing (Article 281 § 1 of the 1928 Code of Criminal Procedure amended to
Article 296(1)(1), (2) of the Code of Criminal Procedure of 1969); and a list
of aggrieved persons disclosed with addresses (added as new item 3).
Paragraph 2 was also added to Article 296 of the Code of Criminal Procedure.
Concerning the possibility of the prosecutor's application to the list of evidence
not to be summoned and read the testimony at trial of witnesses who are abroad
or who are to state the “not so momentous” circumstances undeniable in the
defendant's explanations. In addition, along with the indictment, the court
should have been sent, in chronological order the pre-trial file, as well as other
attachments of the case under consideration case (Article 281 § 2 of the Code
of Criminal Procedure of 1928, as amended by Article 297 § 1 of the Code
of Criminal Procedure of 1969) and notify the disclosed victim and the accused
of sending the indictment to the court, and the aggrieved social or state institution
in addition to the notification, the prosecutor should instruct them about their
right to bring a civil action or send an explanation of the reasons for not bringing
it (added to Article 297 § 2 of the Code of Criminal Procedure).

In addition (beyond the information specified in Article 295 § 1 point
1 of the 1969 Code of Criminal Procedure), the indictment was required to
meet the formal requirements applicable to procedural pleadings (Article 104
§ 1 of the 1969 Code of Criminal Procedure) and to include the data listed
in Article 8 § 1 of the same Code.. Consequently, pursuant to Article 8 § 1 of
the Code of Criminal Procedure, the indictment, in addition to the personal
data required under the 1928 indictment, should also include: the names of the
parents and the mother's family name; The age of the accused (in the doctrine,
both the date of birth and the age of the accused were treated equally’); family
relations (marital and family status) and property relations for the purpose of,
for example, exemption from costs court costs or property surety, which was
opposed by S. Wolinski in the previous Code; Education; occupation and
place of employment. In addition, also included “as necessary” to personal data

about the person of the accused, the establishment in the proceedings of data

1 H. Furmankiewicz et al., Akty oskarzenia i rewizje. Zasady sporzqdzania i przyklady, Warszawa
1957, p. 7.
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relating to the characteristics of the character of the accused, manner of life and
his personal conditions. These data could be signaled in the justification (it was
important that it be included in the case file). As for the requirement to indicate
prior convictions, it was considered in conjunction with Article 295 § 1 point
3 of the Code of Criminal Procedure, which refers to Article 60 of the Penal
Code concerning the disclosure of the defendant’s previous criminal record.
The indictment then had to specify whether a preventive measure had been
applied to the defendant — if so, it was necessary to indicate the type of measure
and the date from which it had been in effect. In the case of prior convictions,
it was necessary to indicate the offense for which the defendant had been convicted
and to specify the legal classification of that crime; whether, what and, where he
had served sentences®. It was also necessary to characterize his behavior at large
and while serving his sentence so that the indictment draws attention to the need
for the findings of fact during the proceedings to characterize the personality
of the perpetrator of the committed act.”!

The description of the act attributed to the accused was presented in the
conclusion section of the indictment (commonly referred to as the "charge")
in accordance with Article 295 §1 point 2 of the 1969 Code of Criminal
Procedure. This conclusion included a concise depiction of the conduct
alleged against the accused, highlighting the factual elements essential to the
legal classification of the offense. Taken together with the justification section,
the conclusion aimed to provide a comprehensive picture of the act attributed
to the accused—an act which fulfills the statutory elements of a criminal offense.?
This provision is more elaborate than the corresponding one in the preceding
Code. However, under both the previous and the new regulation, the precise
formulation of the alleged offense necessarily entails the indication of its core
factual circumstances—namely the time, place, manner, and consequences
of its commission. In agreement with the view expressed by S. Waltos, it must be
acknowledged that the legislator's intent was to ensure that none of these essential
elements were omitted during the concretization of the alleged criminal act.”
Particular emphasis was placed by the legislator on the requirement to specify the
extent of damage caused by the offense. This element bears significant procedural

20 S. Kalinowski, Postgpowanie przed sqdem pierwszej instancji, [in:] Kodeks postgpowania karnego.
Komentarz, (ed. M. Mazur), Warszawa 1971, p. 340.

21 S. Kalinowski, Postgpowanie przed sqdem..., op. cit., (ed. M. Mazur), Warszawa 1971, p. 350.

22 Supreme Court Judgment of 5 March, 1963, IV K 641/62, LEX No. 170481; S. Kalinowski,
Postgpowanie przed sqdem. ..., op. cit., (ed. M. Mazur), Warszawa 1971, p. 350.

»S. Waltos, Akt oskarzenia procesie karnym, Warszawa 1963, p. 59.
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and substantive implications: it determines the appropriate procedural route and
the jurisdiction of the court (for instance, simplified proceedings under Article
419 CCP were applicable if the damage did not exceed 5,000 zoty), it may
justify the imposition of more severe penalties (Article 201 CCP), and it directly
affects the adjudication of compensation claims (Article 363 CCP) as well as the
imposition of an obligation to redress the harm caused (Article 75 § 3 CCP).*

Following the specification of the criminal act attributed to the accused,
it was necessary to state whether the offense had been committed under the
conditions of recidivism as defined in Article 60 of the Penal Code (Article 295
§ 1 point 3 of the 1969 Code of Criminal Procedure). This required providing
information concerning the offender’s previous convictions. When invoking
that article, the indictment also needed to identify the elements substantiating
the claim that the act was committed under the circumstances of special recidivism.
A failure to include these conditions, despite asserting that the accused had
acted under Article 60 of the Penal Code, was considered a formal deficiency
in the indictment.

Under the previous Code, criminal records relevant to general recidivism
(Article 52 of the Penal Code) were not treated as formal requirements of the
indictment. The failure to indicate prior convictions in such cases could only
be evaluated in light of Article 8 § 2 of the 1928 Code of Criminal Procedure.
In contrast, the 1969 Code adopted a more formalized approach. Even though
Articles 261 point 4 and 275 CCP stipulated that such data must be collected
during preparatory proceedings, this procedural obligation did not automatically
translate into a formal requirement to reference said data explicitly within
the indictment itself.

It is worth emphasizing that there is a conceptual distinction between,
on the one hand, indicating previous convictions in the body of the indictment
and, on the other, submitting a separate criminal record document—an
evidentiary instrument obtained from the registry of convicted persons.
As D. Osowska rightly observes, addressing one aspect does not preclude the legal
analysis of the other.

Information regarding prior convictions constitutes evidentiary material
gathered during the preparatory stage of proceedings. Therefore, a failure
to include this data—or any other required evidence—was to be regarded as

a basis for returning the case for the supplementation of preparatory proceedings.

2 D. Osowska, Sgdowa kontrola oskarzenia w polskim procesie karnym, Studia luridica 1977,
vol. XV, Issue 1, p. 33.
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This interpretation was advanced by M. Siewierski and reflects the fact that
such data are not enumerated in Articles 295, 296, or 297 of the 1969 Code
of Criminal Procedure. The resolution of this issue thus hinged on adopting
an appropriate legal standard to justify the return of the case file and on
addressing the matter of convalidation of procedural deficiencies. It must also
be noted that information concerning an offender’s prior convictions may alter
the legal classification of the act, which in turn can affect both the subject-matter
jurisdiction of the court and the applicable mode of proceedings.*

In its ruling of October 18, 1975, the Supreme Court, interpreting the
provisions of the 1969 Code of Criminal Procedure, held that the failure to
collect identifying and personal background information during the preparatory
proceedings—resulting in the omission, within the description and legal
classification of the offense, of the fact that the accused was a repeat offender—
could be construed as a failure to properly conduct the preparatory proceedings.
Pursuant to Article 299 § 1(2) of the Code of Criminal Procedure, such an
omission could justify the return of the case to the public prosecutor for the

purpose of supplementing the preliminary investigation.?

It is worth noting
that the Supreme Court had adopted an identical interpretation earlier, in its
resolution of May 26, 1961. In that case, the accused’s prior conviction was
of material importance for the legal classification of the new offense, and the
case file lacked the necessary information concerning their criminal record.
Consequently, the court was entitled to return the indictment to the prosecutor
for the purpose of supplementing the preparatory proceedings.”

Subsequently, it was necessary to specify the legal qualification of the act
in the indictment, i.e. indicate the provisions under which the act falls (Article
295 § 1(4) of the 1969 Code of Criminal Procedure) in order to “clarify”
the conclusion and description of the factual event in the statement of reasons.
This qualification clarifies the prosecutor's legal views of the act charged against
the accused in the indictment and its formulation, and justifies the indicated
jurisdiction of the court and procedure. In the event of a discrepancy between
these elements, what matters then is the description of the alleged accused of the

act.”® Thus, in the indictment, it was necessary at this point to initially indicate

% D. Osowska, Sgdowa kontrola oskarzenia..., op. cit., pp. 31-33.

% Supreme Court Decision of 18 October, 1975, II KZ 219/75, OSNKW 1976/1/12, LEX
No. 19073.

% Supreme Court Resolution of 26 May, 1961, VI KO 86/60, OSNKW 1962/3/38, LEX
No. 135377.

% D. Osowska, Sgdowa kontrola oskarzenia..., op. cit., pp. 33, 34.

41



CHAPTER 2

the competent court to hear the case and the proper procedure (Article 295
§ 1(5) of the Code of Criminal Procedure of 1969).

Another formal requirement of the indictment was the obligation to include
a statement of reasons. In summary proceedings, the indictment did not have to
be accompanied by a justification (Article 422 §4 of the 1969 Code of Criminal
Procedure). However, in regular proceedings, the indictment was required to
contain a rationale that presented the factual grounds (i.e., the facts and evidence
known to the prosecutor), the legal basis of the charges, and the circumstances
invoked by the defendant in his defense (Article 295 §1 point 6 and §2 of the
1969 CCP). As D. Osowska has observed, Article 295 §2 definitively settled the
debate that had previously divided legal scholars—some of whom questioned the
necessity of substantiating indictments. As noted earlier, under the 1928 Code
of Criminal Procedure, the justification was considered the final formal
requirement of the indictment, while the evidentiary list to be attached by the
prosecutor was treated as an annex, rather than an integral part of the document.
This solution was later criticized by S. Waltos, who argued that the evidentiary
list should be incorporated into the indictment itself, as the indictment must be
sufficiently substantiated by the evidence gathered and cited by the prosecutor.
According to Walto$, the indictment should clearly express the prosecutorial thesis
and explicitly indicate the evidence supporting it. Consequently, the evidentiary
list ought to be considered an integral component of the indictment.”

The 1969 Code of Criminal Procedure treats the list of evidence as
an integral part of the issued indictment, but the prosecutor must indicate
in it only those pieces of evidence collected in the preliminary proceedings
which were necessary to include at the main trial (Article 296 § 1.2 of the
Code of Criminal Procedure).?® Article 281 §1 of the 1928 Code of Criminal
Procedure was expanded in scope. However, in comparison with the 1928 Code,
the principle requiring the inclusion of a list of individuals whose summons
is requested by the prosecutor, along with their addresses, remained unchanged.
A novelty introduced by the 1969 Code was the mandatory inclusion—also with
addresses—of a list of identified victims (Article 296 § 1(3) of the 1969 Code
of Criminal Procedure). This served to assist the court in determining whether
a person appearing in the proceedings was legitimately entitled to act either
as a civil plaintff or as a subsidiary prosecutor (cf. Articles 44 and 52 of the

Code), as well as in cases where the court might order restitution ex officio,

» Ibidem, p. 34.
30 S. Kalinowski, Postgpowanie przed sqdem. .., op. cit., (ed. M. Mazur), Warszawa 1971, p. 351.
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should a public or social institution harmed by the offence fail to bring a civil
action (Article 363 CCP). Another new provision allowed the evidentiary list
to include a prosecutorial motion to refrain from summoning certain witnesses
and instead read their testimonies at trial. This applied in cases where witnesses
resided abroad or were to confirm facts that had not been denied by the
defendant in his statements and which were not sufficiently significant to require
direct examination during the main hearing (Article 296 §2 CCP). Additionally,
the prosecutor was obligated to append and transmit to the court a complete set
of investigation or inquiry records, along with any other documents pertaining
to the case (cf. Article 281 § 2 of the 1928 CCP and Article 297 § 1 of the 1969
CCP). These records, while essential, were not considered part of the indictment
itself but were treated by statute as formal appendices—comparable to other
procedural requirements attached to the indictment.®’ The identified victim and
the accused were to be notified by the prosecutor regarding the transmission
of the case files to the court. In instances where the victim was a public
or social institution, the prosecutor was additionally required to instruct such
an institution of its right to initiate a civil lawsuit. Should the institution choose
not to file such a suit, it was obligated to submit an explanation for its decision.
This obligation was introduced by the new provision under Article 297 §2 of the
1969 Code of Criminal Procedure.

Pursuant to the requirements of the 1969 Code, the indictment was to be
signed by the person submitting the document. If that person was unable to sign
it personally, the indictment was to be signed by an authorized representative
acting on their behalf, accompanied by a statement explaining the reason for the
substitution of the signature (Articles 104 § 1(4) and 104 § 2 CCP).

Although the 1969 Code clearly established the obligation to sign
procedural documents, this requirement was not enforced with such strictness
that an unsigned document would automatically halt judicial proceedings.
Rather, under Article 105 of the Code, the absence of a signature resulted in
an order to supplement the missing signature. The guidelines issued by the
General Prosecutor's Office clarified that the necessity of summoning a party to
supplement a missing signature should depend on the procedural significance of
the document in question. If the legal effect of the procedural act depended solely
upon the will and request of the entitled party, an unsigned procedural document

could not be processed accordingly. In such cases, the competent authority was

3 D. Osowska, Sgdowa kontrola oskarzenia..., op. cit., pp. 34-36.
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obliged to summon the person submitting the document to rectify the deficiency.
Accordingly, as the filing of an indictment is a procedural act dependent on the
will and initiative of the public prosecutor, the absence of a signature was to
be regarded as a defect necessitating the issuance of a summons to supplement
the missing signature. Failure to comply would render the indictment
legally ineffective.’

The 1969 Code of Criminal Procedure substantially restructured both the
formal and substantive review of indictments. This reform was based on two
foundational premises. The first was tied to the model of proceedings before
the court of first instance, wherein the judgment issued by the court was
grounded in the evidentiary material assembled during the preparatory stage,
with a direct bearing on the regularity of the main trial. The second premise was
the commitment to the discovery of material truth. As a consequence of these
assumptions, the Code introduced a factual review mechanism of the indictment
through the procedure defined in Article 299 § 1(4) CCP—namely, the judicial
decision to "commit the case to trial."%

The review of the formal requirements of the indictment was entrusted,
under Article 298 of the Code of Criminal Procedure, to the president
of the court, who was authorized to examine whether the indictment fulfilled
the formal conditions set out in Articles 295 to 297 of the CCP and whether
the appropriate number of copies had been attached—an element introduced
in the 1969 Code. If the indictment or the procedural document failed to meet
these requirements, or if the proper number of copies had not been attached,
the president of the court—depending on the nature of the deficiencies—
could return the indictment to the prosecutor to remedy the defects within seven
days (e.g., to attach the appropriate number of copies or, pursuant to Article 105
§ 1 CCP, to summon the prosecutor to supply a missing signature).**

The 1969 Code abandoned the provision contained in the 1928 Code
of Criminal Procedure that, in the case of a private prosecutor, the seven-day
period constituted a peremptory deadline, the expiry of which limited the number
of simplified indictments that could be submitted. Additionally, the scope of the

32 Prokuratura Generalna, Wytyczne, komentarze i wyjasnienia odnoszace si¢ do nowego prawa
karnego, Warszawa 1969, Issue 1, p. 68; D. Osowska, Sadowa kontrola oskarzenia..., op. cit.,
p. 36.

3 T. Razowski, Formalna i merytoryczna kontrola oskarzenia w polskim procesie karnym, Krakow
2005, pp. 47, 48.

3 S. Kalinowski, Postgpowanie przed sqdem. .., op. cit., (ed. M. Mazur), Warszawa 1971, pp. 350,
355.
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formal requirements was expanded to include the obligation to attach the correct
number of copies of the indictment.

In the new Code, during the preparatory phase prior to the main hearing,
the court was vested with the discretion to return the case for supplementation
of the preparatory proceedings. However, a significant procedural change was
introduced: the 1969 Code no longer permitted such a decision to be made
at a closed hearing, as this procedural format was no longer foreseen in the
legislation. After the preparatory proceedings were supplemented, the public
prosecutor was granted three possible courses of action: (1) to uphold the
previously submitted indictment—if it was determined that the deficiencies
had no bearing on the content and legal grounds of the original indictment;
(2) to submit a new indictment; or (3) to discontinue the proceedings (Article
300 CCP). The phrase "significant deficiencies," used in the context of returning
a case from the trial to the preparatory stage for supplementation, was replaced
with the more flexible term "considerable difficulties.” In doing so, the legislature
broadened the interpretative basis for assessing deficiencies in the preparatory
proceedings in order to determine whether the application of this procedural
instrument was warranted (cf. Article 344 § 1 CCP of 1969—correction
of deficiencies during the court proceedings; and Article 305 § 1 CCP of 1928—
which governed their correction at the main hearing). Compared to the earlier
procedural code, the 1969 Code introduced an additional legal ground for
returning the case: "the necessity of seeking further evidence."* This modification
reflected not only the restructured function of the procedural instrument
in question but also the expanded range of circumstances justifying its

3 The recipient of the court decision ordering the return of the case

application.
from trial for the purpose of supplementing the preparatory proceedings was
explicitly defined as the public prosecutor. This marked a departure from the
1928 Code of Criminal Procedure, which referred more generally to the “public
accuser.” As a consequence, this change effectively excluded non-prosecutorial
public accusers from the scope of authority to which such a return of the case
could be directed.

As for the content of the indictment, its formal conditions and formal control,
the Law of April 19, 1969 promulgating the new 1969 Code itself introduced
them. On the other hand, no changes were made thereafter, until September 1,

% T. Razowski, Formalna i merytoryczna kontrola..., op. cit., pp. 48, 49, 50.
3¢ S. Cora, Zwrot sprawy do uzupetnienia postgpowania przygotowawczego w polskim procesie karnym,
Warszawa 1987, p. 91; T. Razowski, Formalna i merytoryczna kontrola..., op. cit., p. 50.
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1998, when the new 1997 Code came into force. This was a period of relative
legislative stability, although the criminal law was far from perfect, as it contained
numerous shortcomings. This period can be described as relatively calm in terms
of legislative developments, although criminal law at the time was far from ideal.
Despite the relative consistency in procedural regulation, the system continued
to exhibit numerous deficiencies and systemic shortcomings that gradually

became the subject of doctrinal critique and legislative reconsideration.
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THE INDICTMENT IN THE CODE
OF CRIMINAL PROCEDURE OF JUNE 6, 1997
AND ITS EVOLUTION UNTIL 2017

Significant amendments to the still-binding 1969 Code of Criminal
Procedure were introduced by the Polish Sejm through the so-called "major
amendment” of 29 June 1995," which served as a harbinger of the forthcoming
codification.? Merely days later, on 6 July, 1995% the Sejm enacted a further
amendment, incorporating the legal institution of the anonymous (or incognito)
witness into criminal proceedings (Article 164a of the Code of Criminal
Procedure). Subsequently, on 18 August 1995, the government submitted
to the Sejm the final draft of the new Code of Criminal Procedure, alongside
proposals for a new Criminal Code and a new Executive Penal Code. These were
officially promulgated on 6 June 1997. The codification was complemented by
a transitional statute of 25 June 1997, intended to remain in force for a period
of three years,® regarding a crown witness.” Notably, both the institution of the
anonymous witness and the crown witness have remained in force to the present

day and continue to constitute effective legal tools in combating organized crime.

' Act of 29 June, 1995, Amending the Code of Criminal Procedure, the Act on the Organization
of Military Courts, the Act on Fees in Criminal Cases, and the Act on Proceedings in Juvenile
Cases (Journal of Laws of 1995, No. 89, item 443, as amended).

2 G. Gozdér, Wispdlczesny obraz polskiej procedury karnej na tle standardéw europejskich,
lin:] Synteza prawa polskiego od 1989, (ed. T. Guz, J. Gluchowski, M. R. Palubska), Warszawa
2013, pp. 617, 618.

> Act of 6 July, 1995, Amending the Code of Criminal Procedure (Journal of Laws of 1995,
No. 89, item 444).

4 M. Budnik, Swiadek incognito w procesie karnym, Dokonania Mlodych Naukowcéw, 2/2014,
Issue 3, DVD, pp. 579; B. Holyst, Kryminalistyka, Warszawa 2004, pp. 1178, 1179.

> S. Waltos, Polski proces karny w latach 19561997, [in:] System Prawa Karnego Procesowego.
Zagadnienia ogdlne, (ed. P. Hofmaniski), vol. I, Part 1, Warszawa 2013, pp. 394-398.

6 Actof 25 June, 1997, on the Crown Witness (Journal of Laws of 2016, item 1197, as amended).
7 L. Krzyzanowski, Historia ustroju i prawa w Polsce. Repetytorium, Bielsko—Biala 2013, p. 223.
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Pursuant to the statute of 6 June 1997, the new Code of Criminal Procedure
of 1997, along with the Implementing Provisions for the Code of Criminal
Procedure® was initially scheduled to come into force on 1 January, 1998.°
On that day, the 1969 Code of Criminal Procedure was repealed, ushering
in a new direction for reform within the Polish criminal justice process.

A significant advancement in the 1997 CCP was the formal incorporation
of procedural agreements, which aimed to expedite criminal proceedings while
safeguarding the rights of the parties involved and upholding the overarching
objectives of criminal justice.'

The 1997 CCP comprises fifteen divisions (dzialy), subdivided into chapters,
maintaining a structure largely consistent with the 1969 CCP. A notable editorial
change is observed in Division XI, which now distinctly addresses extraordinary
remedies, specifically cassation and the reopening of proceedings. In contrast,
the 1969 CCP consolidated all post-final judgment proceedings within
a single division.

The systematic arrangement of the 1997 CCP reflects a thematic grouping

of legal issues:

1. Division 1. “Preliminary provisions” - is essentially a non-uniform
subject of regulation, as it contains provisions in a general way defining
the subject and purpose of criminal proceedings as well as the main
procedural principles to which the legislator has given a code dimension
(among other things, the principle of complaint has been codified
in Article 14 of the Code of Criminal Procedure). In addition, with
the course of the trial, the issues of negative prerequisites were
regulated procedural grounds (Article 17 § 1 of the Code of Criminal
Procedure) and the suspension of proceedings (Article 22 of the Code
of Criminal Procedure);

2. Divisions II and III: Participants in Criminal Proceedings — These
divisions delineate the roles and statuses of participants throughout all

stages of the proceedings. Division II focuses on the judiciary as the

8 Act of 6 June, 1997 — Code of Criminal Procedure (Journal of Laws of 1997, No. 89, item 555,
as amended) and Act of June 6, 1997 — Introductory Provisions to the Code of Criminal Procedure
(Journal of Laws of 1997, No. 89, item 556).

% Act of 12 December, 1997 (Journal of Laws of 1997, No. 160, item 1083), which came into
force on 31 December, 1997.

0 M. Jasinska, Przeglgd zmian w zakresie trybow konsensualnych zakoriczenia postgpowania
karnego na gruncie Kodeksu Postgpowania Karnego z 1997 roku, [in:] Dynamika zmian w prawie,
(ed. M. Nawrocki, M. Rylski), Warszawa 2017, p. 87.
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procedural authority, while Division III pertains to other participants,
including parties and quasi-parties;

3. Divisions IV-VI: Course of Proceedings — These divisions regulate
procedural actions, coercive measures, and evidentiary procedures,
providing general provisions applicable across all phases of the criminal
process;

4. Divisions VII-XIII - deal directly with the dynamics of the proceedings,
i.e. include norms, which regulate the course of the proceedings
in its various stages: Section VII. “Pre-trial proceedings™; Section
VIII. “Proceedings before the court of first instance ; Section IX.
“Appeal proceedings™; Section X. “Special proceedings. special”; Section
XI. “Extraordinary remedies” - deals with proceedings referring
to extraordinary remedies, while Section XII deals with proceedings
after the final judgment, and Section XIII on proceedings relating
to international relations international relations in criminal matters;

5. Division XIV - is related to procedural costs and addresses the financial
aspects associated with criminal proceedings;

6. Division XV - here the legislator specifies the provisions for criminal

proceedings in cases that fall under the jurisdiction of military courts."

The indictment as a pleading in the 1969 Code of Criminal Procedure was
located in Division VII. “Pre-trial proceedings,” Chapter 31, "The indictment.”
In the 1997 Code. is also found in Division VII. “Pre-trial proceedings,” but in
the more expanded Chapter 39, “7The indictment.” This chapter does not only
contain provisions that relate to the indictment, but is also devoted to the stage
of pre-trial proceedings following the closure of an investigation or inquiry,
ending with the filing of an indictment with the court, the issuance of a decision
to suspend or discontinue pre-trial proceedings, or to supplement the investigation
or inquiry. In addition, the chapter regulates two procedural mechanisms:
Article 335 of the Code of Criminal Procedure. - motion for conviction without
trial and Article 336 of the Code of Criminal Procedure. - motion for conditional
discontinuance of proceedings, which mechanisms serve as alternatives

to traditional indictments.'* The 1997 CCP omits the provision from Article

M. Zak, Zrédta prawa karnego procesowego i rola orzecznictwa sadowego, [in:] System Prawa
Karnego Procesowego. Zagadnienia ogdlne, (ed. P. Hofmariski), vol. I part 1, Warszawa 2013, p. 456,
457.

12 P. Hofmariski, Kodeks postgpowania karnego. Komentarz do artykutéw 297-467, vol. 11, Warszawa
2011, p. 279.
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284 of the 1969 CCP, which allowed prosecutors to conditionally discontinue
preparatory proceedings. Under Article 66 § 1 of the Penal Code, this authority
now resides exclusively with the judiciary. Nevertheless, Article 336 § 1 CCP
permits the submission of a motion for conditional discontinuance in lieu of an
indictment, representing an alternative conclusion to preparatory proceedings
not explicitly enumerated in Article 331 § 1 CCP. Certain investigative
bodies are also authorized to independently submit such motions (Article 325i
§ 3 CCP)."

As for the deadlines for the completion of pre-trial proceedings, they
were specified in the 1969 Code in Division VII, Chapter 29. “The Course
of Pre-trial Proceedings” in Article 284 of the Code of Criminal Procedure,
while in the current 1997 Code these deadlines are specified in Division VII,
Chapter 39. “The indictment” in Article 331 of the Code of Criminal Procedure,
i.e. in the structure of the section relating to pre-trial proceedings. This means
that this chapter applies to the phase of completion of pre-trial proceedings,
as well as the indictment.

The drafters' intention was to simplify and formalize the procedure at the
stage of the preparatory proceedings. In the first place, the draftsman assumed
to simplify pre-trial proceedings, which were to be conducted in the form
of an investigation, it abandoned the comprehensive obligation to explain the
circumstances of the case of the case and the abandonment of the recording
in the investigation of all procedural actions (pre-trial proceedings remained
in the hands of the police and the prosecutor). Ultimately, Article 311 of the
Code of Criminal Procedure codified the principle that investigations (sledztwo)
within preparatory proceedings are conducted by the public prosecutor, whereas
inquiries (dochodzenie) are conducted by the Police. The drafters of the Code
envisioned that the simplified form of inquiry would be limited to determining
whether the conditions for filing an indictment or for otherwise terminating the
proceedings were met.

In this model, apart from actions relating to the interrogation of the suspect
and the injured party, as well as mandatory procedural acts connected with
the presentation or modification of charges, all other procedural steps could
be documented in the form of an official note (notatka urzedowa) rather than
by means of a formal protocol (prorokd?). (Article 319 of the Code of Criminal

3 T. Grzegorezyk, Kodeks postgpowania karnego. Komentarz Lex, Articles 1-467, vol. 1, Warszawa
2014, p. 1151; P. Hofmanski, Kodeks postgpowania karnego..., op. cit., pp. 280, 281.
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Procedure of 1997, now repealed).'

Initially, Article 331 § 1 CCP mandated that prosecutors submit an
indictment, or issue a decision to suspend, discontinue, or supplement
proceedings, within 14 days of concluding an investigation or receiving an
indictment prepared during simplified proceedings. If the suspect was detained,
this period was reduced to 7 days (Article 331 § 2 of the Code of Criminal
Procedure).

It should be noted that this normalization ensured the speed of the
proceedings. It applied not only to the prosecutor, but was also introduced in
the interest of the suspect, who should find out in a short time whether or not he
will be indicted or not.

The amendment of July 20, 2000 , introduced Article 331 § 3 CCP,
requiring that, in cases involving pre-trial detention, the indictment be submitted
no later than 14 days before the expiration of the detention period This provision
was again amended by the law of January 10, 2003.' The reconstruction
of § 1 of the same article was related to the change in the structure of the of
pre-trial proceedings, in particular its different arrangement of forms and bodies
that conduct the proceedings (in an investigation the prosecutor draws up the
indictment, while in an investigation the Police, and the prosecutor approves
it and brings it to court). In addition, the law introduced a new provision, § 2,
which caused the previously existing § 2 and §3 to be renumbered as § 3 and
§ 4, respectively."”

The amendment separately regulated investigation (Sledztwo) and inquiry
(dochodzenie). Article 331 of the Code of Criminal Procedure applies explicitly
to investigations; however, by virtue of Article 325a § 2 of the Code of Criminal
Procedure also applies to inquiries. Furthermore, authorities empowered
by a regulation issued by the Minister of Justice pursuant to Article 325d of
the Code of Criminal Procedure, as well as those granted competence under

specific statutes to conduct inquiries, were authorized to independently file an

4 M. Zak, Zrédia prawa karnego procesowego i rola orzecznictwa sqdowego, [in:] System Prawa
Karnego Procesowego. .., (ed. P. Hofmariski), vol. I part 1, Warszawa 2013, p. 458, 459.

5 Act of July 20, 2000. — On amending the Act — the Code of Criminal Procedure, the Act —
Introductory Provisions to the Code of Criminal Procedure and the Act — the Fiscal Penal Code
(Journal of Laws of 2000, No. 62, item 717), which came into force on September 1, 2000.

1 The Act of January 10, 2003, amending the Act — the Code of Criminal Procedure,
the Act — Introductory Provisions to the Code of Criminal Procedure, the Act on Crown
Witnesses and the Act on Protection of Classified Information (Journal of Laws of 2003, No. 17,
item 155, as amended), which came into force on July 1, 2003.

7" P. Hofmarnski, Kodeks postgpowania karnego..., op. cit, p. 281.
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indictment—unless the public prosecutor decides otherwise. (according to the
content of Article 331 § 2 of the Code of Criminal Procedure). By virtue of the
laws, the following have the right to draw up and file an indictment, as in the
1969 Code : the head of forestry, the deputy head of forestry, the forest ranger
and the supervisory engineer, the sub-forester and the forester (Article 47(2)(7)
and Article 48 of the Forest Law), and the warden of the State Hunting Police
By virtue of Article 39(2)(7) of the hunting law. On the other hand, they do
not have the authority to draft and file an indictment, due to the lack of such
authority, as the April 16, 2004'® law does not provide such authority for them:
the director of the national park and its deputy, conservator of the protection
precinct, conservator of the protection precinct, sub-forester, forester, super-
forester, ranger, senior ranger and Park Guard officer.”

The model of pre-trial proceedings is still preserved - there is a division
into an investigation ($ledztwo) and inquiry (dochodzenie). In an investigation,
the authorized body to draw up and to file an indictment was and still is the
prosecutor, while in the inquiry- the prosecutor, the aforementioned bodies
under the Hunting Law and the Forest Law, and the same bodies that under the
1969 Code of Criminal Procedure had them (in the new code, the Border Guard
replaced the authorities of the Border Protection Forces Border Guard). With the
amendment of certain laws, other enterprises also come into play, but are further
related to the activities of the authorities from the 1969 Criminal Code. - Decree
of the Minister of Justice dated August 31, 1998% § 1 and 2(2)). In the bodies
of the State Radio Agency, the powers of the authorities were taken over by the
President of the Telecommunications and Postal Regulatory Authority (Order of
the Minister of Justice of June 13, 2003%' § 1(4)), and later the President of the
Office of Electronic Communications (Ordinance of the Minister of Justice of

'8 Act of April 16, 2004, about protection of nature (Journal of Laws of 2005, item 1651,
as amended).

9 R.A. Stefaniski, Rodzaje decyzji koriczqcych postgpowanie przygotowawcze, [in:] System Prawa
Karnego Procesowego. Postgpowanie przygotowawcze, (ed. P. Hofmaniski), vol. X, Warszawa 2016,
p- 1305, 1306.

2 Ordinance of the Minister of Justice of August 31, 1998, on determining the bodies authorized
in addition to the Police to conduct investigations and the bodies authorized to bring and support
charges before the court of first instance in cases subject to summary proceedings, as well as the
scope of cases assigned to these bodies (Journal of Laws of 1998, No. 114, item 740, as amended).
! Ordinance of the Minister of Justice of June 13, 2003, on determining the bodies authorized
in addition to the Police to conduct investigations and the bodies authorized to bring and support
charges before the court of first instance in cases subject to summary proceedings, as well as the
scope of cases assigned to these bodies (Journal of Laws of 2003, No. 108, item 1019, as amended).
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October 20, 2006** § 1). This authority is currently vested in the same bodies
by virtue of the Regulation of the Minister of Justice of 22 September 2015.%
The police in an investigation could draw up an indictment, but it was approved
and brought to court by the prosecutor (Article 331 § 1 of the Code of Criminal
Procedure).?*

In the new 1997 Code of Criminal Procedure, Article 332 of the Code
of Criminal Procedure sets forth specific formal requirements for a public
indictment. This article replaced the existing Article 295 of the 1969 Code of
Criminal Procedure:

1. Article 295 § 1(1) of the 1969 Code of Criminal Procedure was basically
unchanged in content (only the conjunction “and”was deleted after the
word “accused” by introducing a comma, and in the further content
after the word “person” the conjunction “and”was replaced with “as well
as”in Article 332 § 1.1 of the Code of Criminal Procedure;

2. pt. 2 is the unamended Article 295 § 1 pt. 2 of the 1969 Code
of Criminal Procedure, appearing as Article 332 § 1 pt. 2 of the Code
of Criminal Procedure. ;

3. in Article 295, paragraph 1, item 3 of the 1969 Criminal Code,
amended: “in Article 60 of the Penal Code” to. “in Article 64 of the Penal
Code” in Article 332.1.3 of the Code of Criminal Procedure;

4. pt. 4 is the unamended Article 295 § 1 pt. 4 of the 1969 Code
of Criminal Procedure, appearing as Article 332 § 1 pt. 4 of the Code
of Criminal Procedure;

5.  pt. 5 is the unamended Article 295 § 1 pt. 5 of the 1969 Code
of Criminal Procedure, appearing as Article 332 § 1 pt. 5 of the Code
of Criminal Procedure;

22 Ordinance of the Minister of Justice of October 20, 2006, on determining the bodies authorized
in addition to the Police to conduct investigations and the bodies authorized to bring and support
charges before the court of first instance in cases subject to examination in simplified proceedings,
as well as the scope of cases assigned to these bodies (Journal of Laws of 2006, No. 200, item 1477).
» Ordinance of the Minister of Justice of September 22, 2015, on determining the bodies
authorized in addition to the Police to conduct investigations and the bodies authorized to
bring and support charges before the court of first instance in cases in which investigations have
been conducted, as well as the scope of cases assigned to these bodies (Journal of Laws of 2015,
item 1725).

# RA. Stefatiski, Rodzaje decyzji koriczqcych postgpowanie prazygotowawcze, [in:] System Prawa
Karnego Procesowego. .., (ed. P. Hofmarski), vol. X, Warsaw 2016, pp. 1306-1307; B. Skowron,
Art. 331 k.p.k., theses 2, 3, [in:] Kodeks postgpowania karnego. Komentarz, (ed. K. Dudka), LEX
2018, access as of 30 November 2022.
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6. pt. 6 is the unamended Article 295 § 1 pt. 6 of the 1969 Code
of Criminal Procedure, appearing as Article 332 § 1 pt. 6 of the Code
of Criminal Procedure.

Other than that, Article 295 § 2 of the 1969 Code of Criminal Procedure
regarding the specification of reasons remains unchanged and appears as Article
332 § 2 of the Code of Criminal Procedure.?

Accordingly, in comparison with the 1969 Code, Article 332 § 1 points 1-6
of the Code of Criminal Procedure was established almost by literal repetition
of the earlier provision, apart from minor editorial changes in points 1 and 3.
It was only with the entry into force of the law of September 10, 1999% that § 1
point 3 was amended by equating a conviction under the conditions set out in
Article 64 of the Criminal Code with a conviction under the conditions provided
in Article 37 § 1 point 4 of the Fiscal Penal Code, which concerns the intentional
recidivism in committing fiscal offences.

The next amendment was introduced by the Act of 10 January 2003.
As part of a broader restructuring of the preparatory proceedings, § 3 was added
to the discussed provision, thereby incorporating a previously existing solution
used in simplified inquiries. The legislator transferred the regulation formerly
contained in Article 474 § 3 of the Code of Criminal Procedure, concerning
the simplified indictment, into Article 332 as an indictment drawn up in an
inquiry.”” Consequently, Article 332 § 3 provides that an indictment prepared
by the Police or another authority listed in Article 325d of the Code may lack
a justification.”® Since such an indictment—e.g., one drawn up by the Police—
must be approved by the prosecutor (pursuant to Article 331 § 1 of the Code),
the prosecutor is not obliged to add a justification to the approved indictment.
Although the indictment becomes that of the prosecutor, it need not contain

a rationale. Such an abbreviated indictment may not be drafted independently

» Own study based on a comparative compilation of the legal acts of the 1969 and 1997 Criminal
Procedure Code: W. Cieslak, Zestawienia poréwnawcze. Kodeksy postgpowania karnego 1969—1997,
Sopot 1998, p. 253.

% The Act of September 10, 1999. - The Introductory Provisions of the Fiscal Penal Code (Journal
of Laws of 1999, No. 83, item 931, as amended), in force since October 17, 1999, directed that
it be indicated that the act was committed under the mentioned conditions in Article 37.1.4
of the Fiscal Penal Code of 1999, i.e., under the conditions of intentional fiscal recidivism.

¥ P. Hofmanski, Kodeks postgpowania karnego. .., op. cit., p. 290.

2 Y. Grzeszezyk, Glosa do postanowienia SN z dnia 17 grudnia 2008 r., I KZP 26/08, Prokuratura
i Prawo 2009/7-8/243-246, thesis 1; E. Samborski, Glosa do uchwaty SN z dnia 20 czerwca 2004 r.,
1 KZP 10/04, PS 2005/4/182, thesis 1.; S. Steinborn, Glosa do postanowienia SN z dnia 20 kwietnia
2005 r., I KZP 10/05, Gdarisk Legal Studies - Case Law Review 2005/3/79-90, thesis 1.
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by the prosecutor, but only by the authorities indicated in Article 325d of the
Code. However, it must be emphasized that, in practice, this provision was
not intended to establish a general rule applicable to the investigative bodies
conducting inquiries, but rather to allow for the omission of justification where
the offender’s guilt and the circumstances of the offence were not in doubt—
neither legally nor evidentially—and where the accused did not contest their
culpability.”” In contrast, in expedited proceedings, the law explicitly excluded
the requirement to provide a statement of reasons in the application for summary
consideration of the case. The provision states that the motion “does not contain”
rather than “may not contain” a justification. This signifies that Article 332 § 1
point 6 and § 2 of the Code do not apply in such proceedings. The rationale
behind this legislative approach was the need to file the motion within a short
period following the apprehension of the alleged perpetrator (within 48 hours™)
and the limited amount of evidentiary material available at that early stage of the
procedure. (Article 517b § 3 of the Code of Criminal Procedure).’!

The subsequent amendment of September 27, 2013 ** further expanded the
scope of mandatory elements of the indictment required by Article 332 of the

Code of Criminal Procedure, but also repealed some:

1. In Article 332 § 1 point 1 of the Code of Criminal Procedure, the
requirement of “asset security” (zabezpieczenie majqtkowe) was added to
the existing content. This amendment extended the provision to include
information regarding the application of financial security measures.

2. In Article 332 § 1 point 3, following the reference to Article 64 of the
Criminal Code, the following was added: “or Article 65 of the Criminal
Code or Article 37 § 1 of the Fiscal Penal Code.” As a result, the scope
of this provision was expanded to cover offences committed under the
conditions referred to in Article 65 of the Criminal Code or in Article
37 § 1 of the Fiscal Penal Code (with the previous reference to point
4 of Article 37 § 1 being deleted).

3. In Article 332 § 1 point 6, the phrase “statement of reasons for the
indictment” was removed and replaced with a new requirement to

2 . Jasitiski, Skrdcony akt oskarzenia, Prokuratura i Prawo 2007, no. 6, p. 62-72; T. Grzegorczyk,
Kodeks postgpowania karnego. .., op. cit., Warszawa 2014, p. 1157.

3 B. Skowron, Art. 517(b) k.p.k., teza 6, 7, [in:] Kodeks postgpowania karnego. Komentarz, (ed. K.
Dudka), LEX 2018, [access: April 24,2019].

31 T. Grzegorczyk, Kodeks postepowania karnego..., op. cit., Warszawa 2014, p. 1157.

32 'The Act of September 27, 2013 amending the Act - Code of Procedure and certain other acts
(Journal of Laws of 2013, item 1247, as amended), which came into force on July 1, 2015.
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include information regarding the victim’s submission of a motion
for discontinuance of the proceedings due to reconciliation with the
accused, pursuant to Article 59a of the Criminal Code. This amendment
extended the content of the indictment to include an indication that
such a motion had been filed by the injured party.

4. In Article 332 § 2, the former wording “the justification shall include
the facts...” was replaced with a new phrasing: “7he indictment may
be accompanied by a justification in which the facts are presented...”.
This modification softened the formal requirement of including
a justification, making it optional rather than mandatory.

5. Article 332 § 3 was repealed in its entirety.

It should be emphasized that criminal law encompasses legal institutions
that extend to the offender’s efforts to repair or prevent damage resulting from
a criminal act. These efforts may have a direct impact on the sentencing decision.
This legal construct is known as active repentance (czynny zal), which also includes
restitution.” Accordingly, active repentance refers to the offender’s post-offence
conduct aimed at preventing the harmful consequences of the offence from
occurring or recurring.>* Under the Polish Criminal Code®, Article 59a provides
for the possibility of discontinuing criminal proceedings upon the motion
of the injured party in the event of reconciliation with the accused (so-called
restitutive discontinuance).

Specifically, Article 59a § 1 of the Criminal Code stipulates that in first-
instance proceedings, prior to the commencement of the trial, where the
perpetrator—who has not previously been convicted of an intentional offence
involving violence—reconciles with the injured party, particularly as a result
of mediation, and repairs the damage caused or provides redress for the harm
suffered, the court shall discontinue the proceedings upon the victim’s request.
This applies to offences punishable by imprisonment for up to 3 years, offences
against property punishable by imprisonment for up to 5 years, and the offence
defined in Article 157 § 1 of the Criminal Code. Where the offence was
committed to the detriment of more than one victim, the provision of § 1 shall

3 E. Kruk, Umorzenie kompensacyjne postgpowania karnego w trybie art. 59a k.k. — zakres
problematyki, Przeglad Prawno—Ekonomiczny 33 (4/2015), pp. 30, 31.

3% B.]. Stefatiska, Czynny zal w prawie karnym. Zagadnienia podstawowe, Prokuratura i Prawo 2017,
No. 9, p. 158.

% Article 59a of the Penal Code added by Article 12 item 1 of the Law of September 27, 2013.
(Journal of Laws of 2013, item 1247 as amended) amending the present Law as of July 1, 2015.
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apply only if reconciliation, restitution, and redress have been provided in respect
of all injured parties (Article 59a § 2 of the Criminal Code). The essence
of Article 59a thus lies in the waiver of criminal prosecution in cases involving
lesser offences where the accused has reconciled with the victim and compensated
for the resulting damage. This legal effect is realised through the injured party's
submission of a motion to discontinue the proceedings in respect of the offence
prosecuted ex officio.*®

Thus, Article 332.1.6 of the Code of Criminal Procedure obliged the
prosecutor to include information in the indictment about the filing of a motion
to discontinue the proceedings under Article 59a of the Criminal Code by the
victim. This element of the indictment was therefore informative. Submitted in
pre-trial proceedings, such a request was subject to recognition by the prosecutor.
When the prosecutor disregarded the motion, he decided to file an indictment
with the court. In the case of a renewed request for discontinuance by the victim,
the court could reach back to the prosecutor's refusal and take into account the
resulting conclusions, but the decision was its own.”

In the case of a victim filing a motion for discontinuance of the proceedings
under the provision of Article 59a of the Criminal Code, it was an opportunity
for the court to introduce the prescribed procedure in Article 339 of the Criminal
Procedure Code, i.e., to refer the case to a hearing for consideration of the motion,
which could only be effective if it was filed by the time the trial began at the main
hearing.*® Discontinuance of proceedings under the discussed Article 59a of the
Criminal Code was a competitive solution to discontinuance of proceedings. Its
application was a favorable option for the perpetrator, reparation of the resulting
damage was accelerated, and the victim received compensation.”” From Article
59a of the Penal Code, the aspiration concerning the realization of restorative

justice was revealed as a factor in shaping the law, as well as the criminal process.’

¢ J. Majewski, Umorzenie postgpowania karnego w trybie art. 59a k.k. a dzialania obroticy,
lin:] Obrosica i pelnomocnik w procesie karnym po 1 lipca 2015 r. Przewodnik po zmianach,
(ed. P. Wiliniski), Warszawa 2015, p. 171.

37 S. Steinborn, Art. 332 k.p.k., teza 11, [in:] Kodeks postgpowania karnego. Komentarz do wybranych
praepiséw, (ed. S. Steinborn), LEX/el. 2016, [access: May 27, 2019].

3 B. Wojcicka, Kilka uwag na temar zmian dotyczqcych sytuacji pokrzywdzonego w procesie karnym,
lin:] Polski proces karny i materialne prawo karne w swietle nowelizacji z 2013 r. Ksigga jubileuszowa
dedykowana Profesorowi Januszowi Tylmanowi z okazji Jego 90. urodzin, (ed. T. Grzegorczyk,
J. Izydorczyk, R. Olszewski, D. Swiecki, M. Zbrojewska), Warszawa 2014, p. 250, 251.

¥ M. Jei-Ludwichowska, Dochodzenie po 1 lipca 2015 r. z perspektywy obroticy i pelnomocnika,
lin:] Obrosica i pelnomocnik w procesie karnym po 1 lipca 2015 r. Przewodnik po zmianach,
(ed. P. Wiliniski), Warszawa 2015, p. 94.

0 R. Koper, Warunki umorzenia postgpowania karnego w trybie art. 59a k.k., lus Novum 3/2014,
p. 11.

57



CHAPTER 3

Another amendment issued on March 11, 2016 repealed Article 59a
of the Criminal Code. Thus, the information requirement for filing a request
for discontinuance of proceedings by the victim was dropped. This amendment
in Article 332 § 1 point 5 of the Code of Criminal Procedure. also deleted the
words “and mode of proceedings,” which means that the indictment does not need
to indicate the mode of proceedings.

The repeal, by the Act of 27 September 2013, of the words “the statement
of reasons for the indictment” in Article 332 § 1 point 6 of the Code of Criminal
Procedure resulted in the statement of reasons no longer being a mandatory
element of the indictment. From that point forward, its inclusion could be either
obligatory or optional. Pursuant to Article 332 § 2 of the Code, the statement
of reasons could (but was no longer required to) be appended to the indictment,
regardless of which authority had prepared it.

This amendment was directly linked to the shift in the role attributed to the
trial proper—namely, the transformation of the hearing into a dispute between
parties possessing equal procedural rights. As a result, the prosecutor was no longer
obliged to substantiate the circumstances of the case. The general withdrawal
from the requirement to prepare a statement of reasons also stemmed from the
omission, in the amended legislation, of the previously applicable Article 332 § 3
of the Code of Criminal Procedure. Consequently, there was no longer any need
for a provision expressly permitting the omission of a statement of reasons in
indictments filed by bodies other than the public prosecutor.”!

Nonetheless, the amendment to Article 332 § 2 of the Code of Criminal
Procedure, which enabled the submission of indictments without a statement
of reasons, must be viewed critically. The absence of such a justification posed
a significant obstacle for the accused in preparing a comprehensive and informed
response to the charges. It deprived the defendant of the opportunity to effectively
address the evidentiary material collected by the prosecutor and to challenge the
factual findings made in the course of the investigation. Undeniably, the lack
of a statement of reasons from the outset of court proceedings placed the accused
at a procedural disadvantage and risked infringing the principle of equality

of arms, which is a cornerstone of fair trial guarantees.*

4 M. Kurowski, Zagadnienia ogélne i postgpowanie przygotowawcze, Krakéw 2015, p. 85.

42 J. Kubasik, Kontradyktoryjnos¢ rozprawy gléwnej i postgpowania odwotawczego, [in:] Realizacja
zasady kontradyktoryjnosci w polskim procesie karnym — wybrane zagadnienia, (ed. J. Zylitiska,
M. Filipowska—Thuthil), Warszawa 2015, p. 159.
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However, where the authority preparing the indictment opted to include
a statement of reasons—as allowed under Article 332 § 2 of the Code of Criminal
Procedure, thereby restoring it as a functional (though not formally obligatory)
element of the indictment—it was expected to present the facts and evidence on
which the prosecution was based. Where necessary, it should also have clarified
the legal basis for the charges and addressed the arguments and exculpatory
claims raised by the accused in the course of their defence.*’

The amendment of March 11, 2016 gives a new wording to Article 332 § 2
of the Code of Criminal Procedure, namely: “The indictment shall be accompanied
by its grounds...” and adds a new § 3, based on which in an investigation
no justification is necessary.

The Code of Criminal Procedure of 1997 also introduced certain additions
and modifications to the former Article 296 of the 1969 Code, reintroducing it as
Article 333 of the new Code. A comparison of the two provisions reveals editorial
differences: in the previously binding Article 296 § 1 point 1, following the
words “the prosecutor requests that the following persons be summoned,” the comma
and the phrase “with an indication of their addresses” were removed. Moreover,
former point 3 was expanded and incorporated as a new provision under Article
333 § 3 of the 1997 Code.

Accordingly, pursuant to the original wording of Article 333 § 1 of the 1997

Code of Criminal Procedure, the indictment was required to include:

1. alist of persons whom the prosecutor requested be summoned for the
trial;

2. alist of other evidence (documents) that the prosecutor sought to have
presented at the main hearing.

The initial phrasing of Article 296 § 2 of the 1969 Code—“In the list
of evidence, the prosecutor may request...”—was shortened to “The prosecutor may
request...” in Article 333 § 2. At the end of that provision, a new sentence was
added: “7his does nor apply to persons referred ro in Article 182,” thereby explicitly
excluding certain individuals from the requirement to testify. In addition,
a completely new § 4 was introduced. It allowed the prosecutor to attach,
separately from the indictment, a motion with justification to impose, under
Article 52 of the Criminal Code, an obligation on a specified entity to return illicit

financial gains to the State Treasury. This provision also required informing the

 T. Grzegorczyk, Kodeks postgpowania karnego. .., op. cit., Warszawa 2014, p. 1154.
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entity in question of the scheduled date of the hearing. Subsequently, Article 333
§ 4 of the Code of Criminal Procedure was repealed by the Act of 20 February
2015 *, in connection with the repeal of Article 52 of the Criminal Code.

Thus, the amendments introduced in Article 333 of the Code of Criminal
Procedure of 1997, in comparison to the provisions of Article 296 of the 1969
Code, concern the following: in § 2, the second sentence explicitly stipulates
that a motion to refrain from to summon a witness to trial: 1) may not apply to
persons with rights to refuse to testify; 2) the list of disclosed victims with their
addresses, as well as the addresses of persons who to be summoned to court for
trial shall be given separately in the list attached as a separate document to the
indictment (Article 333 § 3 of the Code of Criminal Procedure), and not as an
integral part of the indictment (Article 296 § 1 of the 1969 Code of Criminal
Procedure) and 3) the regulation, unknown in the earlier state of the law, relating
to a separately attached request to oblige a third person who is not the perpetrator
of the crime (Article 52 of the Code of Criminal Procedure) to return in part
or in whole the financial benefit obtained as a result of the crime for the benefit
of the State Treasury (Article 333 § 4 of the Code of Criminal Procedure).
Such a motion may only be submitted by the public prosecutor (e.g., under
Article 325d CCP), or in fiscal matters also by the financial authority (Article
155 § 5 in fine CCP). The motion must include: an indication of the person
to be held liable, the amount of the benefit subject to restitution, and a justification
for both determinations. It also requires a request for notifying that person
of the scheduled hearing date.®

It was not until the law of September 27, 2013, in the Article 333 of the
Code of Criminal Procedure in question. introduces changes. With the 2013
amendment, the 1997 requirements were changed due to the adversarial
nature of the main hearing. Within the framework of the main hearing®, the
amendment sought to primarily strengthen the adversarial principle before the

court.”” At the same time, in criminal proceedings in terms of evidence, it did not

4 Act of February 20, 2015, amending the Criminal Code and certain other laws (Journal of Laws

2015, item 396); came into force on July 1, 2015.

. Grzegorczyk, Kodeks postgpowania karnego. .., op. cit., Warszawa 2014, p. 1161, 1162.

4% e L . .
J. Skorupka, Wplyw kontradykroryjnosci rogprawy gléwnej na praebieg  postgpowania

praygotowawczego, [in:] Kontradyktoryjnosé w polskim procesie karnym, (ed. P. Wilinski), Warszawa

2013, p. 79.

7 M. Zbikowska, Przeprowadzenie i utrwalenie czynnosci dowodowych w swietle powierzonym

Policji — uwagi krytyczne na tle znowelizowanego art. 311 k.p.k., Przeglad Policyjny No. 2(118) 2015,

p. 123.
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constitute an obstacle to the fulfillment of the principle of truth.”® The changes
of the amendments to the criminal procedure with regard to the principle
of adversarialism were shaped in the direction of the evolution of the improvement
of the legal position of the accused within the framework of the specific conduct
of evidence.”

Under the new § 1 of Article 333 CCP, the indictment must include a list
of evidence that the prosecutor seeks to have admitted during the main hearing.
Each item must be accompanied by a clear indication of the facts it is intended
to prove and, if necessary, the proposed order and method of its presentation.
Separate lists must also be included for:

1.  persons whom the accuser requests to be summoned to the trial;
2. documents that the prosecutor seeks to have read, played, or disclosed;
3. physical evidence subject to visual inspection.*®

The legislator thus revised the wording of Article 333 § 1 CCP. While
the previous version required only a list of persons to be summoned and other
evidence to be presented, the amendment adds that each item must be correlated
with the specific circumstances it is intended to establish, and, if necessary,
the method and order of presentation.

This amendment reflects a shift in the model of judicial proceedings, where
the evidence lists now constitute formal evidentiary motions. Under the previous
law, although such lists were treated as evidentiary motions, their form was not
regulated, and they were therefore subject to judicial discretion under Article 170
CCP, making them non-binding for the court.”’

A structured list of evidence, therefore, must contain separate enumerations.

The list of persons whom the prosecutor requests to be summoned to the
trial (point 1) is a mandatory component of the indictment and simultaneously
constitutes a motion addressed to the court. This list includes: injured parties,
witnesses, expert witnesses, and the accused. The order in which witnesses appear

in the motion typically reflects the intended sequence of their examination during

48 T. Grzegorczyk, Sytuacja procesowa stron w kontradyktoryjnej rozprawie w swietle projektu zmian
kp.k. z 2012 r., [in:] Kontradyktoryjnos¢ w polskim procesie karnym, (ed. P. Wilinski), Warszawa
2013, p. 48.

% M. Brzezifiska, D. Tarnowska, Guarancje oskarzonego zwigzane z przeprowadzeniem dowodéw
w Swietle zasady kontradyktoryjnosci po zmianach, [in:] Kontradyktoryjnosé w polskim procesie karnym,
(ed. P. Wilinski), Warszawa 2013, p. 270.

0 Kulesza C., Zasada skargowosci, [in:] System Prawa Karnego Procesowego. Zasady procesu karnego,
(ed. P. Hofmariski), vol. III part 1, Warszawa 2014, p. 606.

' M. Kurowski, Zagadnienia ogélne i..., op. cit., p. 86.
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the trial; however, the court retains the right to alter this order. Nonetheless,
Article 369 of the Code of Criminal Procedure provides that evidence
supporting the prosecution must be presented before evidence in favor of the
accused. Consequently, witnesses supporting the indictment should be listed
first, followed by those whose testimonies support the defense. If the indictment
comprises multiple charges, witnesses should be arranged in the list according
to the sequence in which the charges are presented.’

In drafting the witness list, the injured party—if one is present in the case—
should be listed first. In practice, however, this principle was not always observed.
There were instances where prosecutors “mechanically” included all individuals
who had been questioned as witnesses during the pre-trial proceedings, even if
most of them had contributed no meaningful information to the case.

Sometimes, the author of the indictment submitted to the court would
request that certain individuals not be summoned, arguing that their testimonies
were irrelevant or added no value to the case. At the same time, the prosecutor
might request that their statements be read out during the trial. When formulating
such a motion, however, it was necessary to assess in each case whether it was
justified for all the listed individuals or whether—based on the considerations
outlined above—it should be limited to some of them only.”

In situations where the witnesses resided abroad or were expected to testify
solely to facts that had not been disputed by the defendant in their statements—
and which were not of such significance as to necessitate the direct examination
of eyewitnesses during the trial—the prosecutor was permitted to file a motion to
refrain from summoning the witnesses and instead to have their prior testimonies
read aloud during the hearing (Article 333 § 2 of the Polish Code of Criminal
Procedure; this provision did not apply to individuals listed in Article 182 of
the same Code). Such a scenario constituted a deviation from the principle of
immediacy. However, when the circumstances and evidence in question played
a significant role in determining the sentence or in establishing the defendant’s
guilt, witness testimony could serve as a crucial source of evidence. (the above
was reiterated in the Supreme Court judgment of June 5, 1979.).>* This issue

was ultimately resolved by the Supreme Court, which held that no derogation

52 M. Jeznach, Akt oskarzenia, Prokuratura i Prawo 2006, No. 11, p. 112.

% H. Wasik, Zasady sporzqdzania aktu oskarzenia, Prokuratura i Prawo 1999, No. 11-12,
pp. 135, 136.

> Judgment of the Supreme Court of 5 June 1979, III KR 129/79, LEX No. 19559; M. Jeznach,
Akt oskarzenia ..., op. cit., p. 112; K. Dudka et al., Kodeks postepowania karnego. Wybdr orzecznictwa
z komentarzem, Warszawa 2015, p. 453.
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from the principle of immediacy is permissible when the evidence in question
plays a significant role in establishing the defendant’s guilt or in determining the
appropriate sentence, and when the taking of such evidence in accordance with
this principle is not impeded by insurmountable obstacles. >

Pursuant to Article 175 § 1 of the Polish Code of Criminal Procedure, the
defendant is, in principle, entitled to provide explanations, though not obliged
to do so. This means that the defendant may refuse, without justification, to
answer questions or to give any explanation. Furthermore, under Article 374
of the Code, the defendant has the right (but not the duty) to be present at
the hearing. Nevertheless, the court or the presiding judge may declare the
defendant’s presence obligatory. Likewise, the public prosecutor may request that
the defendant be summoned and may petition the court to take the defendant’s
testimony, particularly in cases where the defendant’s prior statements include
accusations against a co-defendant. In such cases, the prosecutor may not,
in the indictment, request that the defendant’s explanations be read aloud,
as this would be contrary to Article 389 § 2 of the Code, which permits the
reading of the defendant’s prior statements only to the extent necessary and only
in the event of the defendant’s absence from the hearing. In such instances, when
submitting such a motion, the prosecutor is obliged to instruct the defendant
that the content of the recorded explanations may be read in the relevant scope
should the defendant fail to appear. >

When drafting an indictment, the prosecutor is not required to include,
in the list of persons to be summoned for the hearing, the name of any
individual who exercised their right to refuse to testify during the pre-trial
proceedings. Article 182 and the second sentence of Article 333 § 2 of the Code
explicitly stipulate that a motion to refrain from summoning a witness to the
hearing may not concern persons who possess the legal right to refuse to testify.
This is justified by the fact that such individuals may ultimately decline to testify
at trial. Both jurisprudence and scholarly commentary emphasize that Article
333 § 2 constitutes an exceptional provision and, as such, may not be interpreted
broadly. According to Article 122 § 1(1) of the Fiscal Penal Code, the financial
authority conducting preparatory proceedings also has the right to submit such
a motion, provided that it simultaneously brings the indictment before the court

and supports it during the trial.”

% Judgment of the Supreme Court of 6 January 1978, N 16/77, OSNKW 1978/2-3/32, LEX
No. 19366.

°¢ M. Kurowski, Zagadnienia ogdine ..., op. cit., p. 87.

57 ]. Grajewski, Przebieg procesu karnego, Warszawa 2008, p. 82.
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Pursuant to Article 333 § 3 of the Polish Code of Criminal Procedure, the
indictment had to be accompanied by: a list of identified victims (including their
addresses) and a list of addresses of individuals whom the prosecutor requested
to be summoned to the hearing (these attachments were submitted exclusively
for the court’s knowledge).

While the list of individuals the prosecutor sought to have summoned
(as per Article 333 § 1(1) of the Code) constituted an integral part of the
indictment, the addresses of those individuals and the list of identified victims,
including their addresses, were provided solely as attachments to the indictment
for the court. The regulation contained in Article 333 § 3 of the Code reflects
concern for the safety of those individuals. The addresses of persons summoned by
the prosecutor—witnesses, defendants, experts, and court-appointed specialists
(in a separate document)—together with the list of identified victims and their
addresses, were submitted exclusively for the court’s use. Pursuant to Article 338
§ 1 of the Codethis document was not served on the defendant along with the
copy of the indictment.”® Moreover, the list and addresses of identified victims
were not disseminated in any other form, as the statute restricted their disclosure
exclusively to the court.® Legal scholarship refers to this limitation of access
to data as a form of “minor confidentiality,” particularly concerning witnesses
and victims. Legal scholarship refers to this limitation of access to data as a form
of “minor confidentiality,” particularly concerning witnesses and victims).®

The judgment of the Court of Appeal in Gdansk dated 18 November
1999 emphasized that the term “personal data” in Article 184 § 1 of the Code,
relating to anonymous witnesses, should be understood as any information
regarding a natural person, insofar as it allows for the identification of that
person. Consequently, in cases of witness anonymization under Article 184 §$
1 and 2 of the Code, it is permissible to withhold from the defendant and their
counsel any portions of the anonymous witness’s testimony which, if disclosed,
would enable the identification of the witness.®' Other circumstances that could

lead to the identification of the witness—such as disability, distinctive gestures,

5% Ibidem, p. 82.

9 S. Stachowiak, Postgpowanie przygorowawcze, [in:] Proces karny. Przebieg postgpowania,
(ed. K. Marszat), Katowice 2008, p. 68.

% M. Jeznach, Akt oskarzenia ..., op. cit., pp. 112, 113.

¢ Judgement of the Court of Appeal in Gdarisk of November 18, 1999, Il AKa 243/99, OSA
2002/4/33, OSAG 2000/2/1, LEX No. 51732; M. Budnik, Swiadek incognito w procesie...,
op. cit, p. 581.
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or manner of dress—are likewise subject to confidentiality.®®. The Supreme Court
correctly noted in the judgment dated 22 March 1999 that not every witness
qualifies as an anonymous witness, and therefore concealing their data may be
pointless. The institution of the anonymous witness is applicable only when
the factual circumstances of the case make anonymization feasible; otherwise,
it is meaningless and would be unfair to the witness, as the protection afforded
would be merely illusory.®

Pursuant to Article 333 § 3 of the Code, the indictment also had to
include, for the court’s information, the addresses of persons whose presence the
prosecutor requested at the hearing. Among them was the defendant. As a result,
the defendant’s address appeared twice: first, within the indictment together
with the defendant’s other personal details, and second, on the list of addresses
submitted for the court’s exclusive use. The addresses of other individuals indicated
in Article 333 § 3 of the Code were disclosed only once. The underlying purpose
of Article 333 § 3 of the Code is to protect individuals participating in criminal
proceedings (including the defendant) from undue “influence” or “pressure” by
others, including co-defendants. For this reason, their addresses are not included
in the indictment as an integral part thereof but are instead provided in a separate
list submitted solely for the court. With respect to the defendant, this gives
rise to a contradiction. In such cases, the defendant’s data should be included
in the indictment without specifying their address, which—pursuant to Article
333 § 3 of the Code—ought to be provided solely for the court’s knowledge.
This interpretation aligns with Article 332 § 1 of the Code, which does not
explicitly require the defendant’s address to be included in the indictment and
instead uses the expression “other data concerning the person.”*

The list of documents that the prosecutor requests to be read, played back,
or otherwise disclosed at the hearing (point 2) constitutes the second requirement
for attachments submitted to the court.

The prosecutor submitting an indictment to the competent court also
provided a list of those pieces of evidence that were to be read during the trial
proceedings only—for example, records of inspections and interrogations,
environmental inquiry reports, data concerning prior convictions, and so forth.

Upon the filing of the indictment by the prosecutor along with such evidence, the

¢ Judgement of the Supreme Court of May 23, 2002, V KKN 404/99, Prosecution and Law 2003,
no. 5, item 7, LEX no. 54955.

% Judgement of the Supreme Court of March 22, 1999, WKN 5/99, point 2, LEX No. 524083.
¢ B. Szyprowski, Kontrola warunkéw formalnych aktu oskarzenia w kodeksie postepowania karnego,
The National Labour Inspectorate 1999, No. 12, p. 82.
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court becomes the primary custodian of the transmitted evidence. Even after the
case has been adjudicated, the court retains the responsibility for the disposition
of the evidence at its discretion.® Accordingly, the list of evidence constituted an
integral part of the indictment.®

The court adjudicating the case was obliged to conduct (or replay) the
evidentiary items requested by the prosecutor. A decision to abstain from doing
so could only occur through an order to exclude the given evidentiary motion
(Article 170 ¢ 3 of the Polish Code of Criminal Procedure), and solely for reasons
specified in Article 170 § 1 of the Code. A court’s refusal to conduct evidentiary
proceedings requested in the indictment was permissible only if a violation
of procedural provisions had occurred. Such a violation could affect the content
of the judgment and, pursuant to Article 438(2) of the Code, constitute a relative
ground for appeal; in the case of a flagrant infringement of the law, it could
constitute grounds for cassation (Article 523 of the Code).”

It is procedurally improper to include for reading in the “/ist of other evidence”
protocols of confrontations conducted between persons questioned in the case
in order to clarify discrepancies. Individuals subject to confrontation—typically
witnesses—give testimony. Therefore, the records of conducted confrontations
should be listed not among the documents to be read during the trial
(e.g., a protocol from a crime scene inspection), but rather under the names
of the witnesses summoned to appear at the hearing.*®

The list of physical evidence to be examined (point 3) constitutes the third
requirement for attachments submitted to the court. The prosecutor submitting
an indictment to the competent court also supplied a list of physical evidence
to be examined, such as: a knife, a cartridge, a hunting rifle, a record of item
inspection, a call log, etc.

The amendment of 11 March 2016 to Article 333 § 1 of the Code reinstated
the previous version of the provision—i.e., the one in effect prior to 1 July
2015—according to which the indictment should include a list of persons whose
appearance the prosecutor requests, as well as a list of other evidence the prosecutor
requests to be admitted during the main trial. This means that assessing the merit
of submitted evidentiary motions—particularly when the legislator has waived

the obligation to specify the circumstances to be proven by each piece of evidence,

% Order of the Court of Appeal in Gdarisk of November 29, 2000, I AKz 448/00, LEX No. 46427.
% M. Jeznach, Akt oskarzenia..., op. cit., p. 113.

J. Grajewski, Przebieg procesu karnego, Warszawa 2008, pp. 81, 82.

H. Wasik, Zasady sporzqdzania akt..., op. cit., p. 136.
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and when the indictment will no longer be accompanied by reasoning following
an investigation—will, in principle, become impossible.*’

The latest amendment of March 23, 20177° to Article 333 of the Polish
Code of Criminal Procedure introduced a new § 5, which stipulates that the
prosecutor may attach to the indictment a motion secking a judgment ordering
the return to the entitled entity of a financial benefit or its equivalent value,
or a forfeiture in favor of the State Treasury of a benefit or its equivalent, imposed
on an obligated party who is not the perpetrator of the prohibited act (Article 91a
of the Code of Criminal Procedure).

The subsequent provision—Article 334 of the 1997 Code—is the counterpart
of Article 297 of the 1969 Code. Its § 1 continues to require that the case file
from the investigation or inquiry and all attachments be submitted to the court
together with the indictment. However, it also introduces the requirement that
a copy of the indictment be provided for each defendant (including a translation
if necessary). These copies, which are served on the parties, must also be served
on their defense counsel (pursuant to Article 140 and Article 351 § 2, second
sentence, of the Code). Consequently, the prosecutor must prepare a copy of the
indictment for each defendant’s counsel. In cases where the indictment includes
a motion for conviction without trial, the prosecutor must also attach a copy
of that motion, as the presiding judge is obligated under Article 338 of the Code
to serve it on the victim. In summary proceedings, the equivalent provision
to Article 334 § 1 of the Code is Article 517d § 1, which obligates the submission
to the court of all collected evidence together with the motion for the case
to be heard. In comparison with Article 297 § 2 of the 1969 Code, Article 334
§ 2 of the new Code has been expanded to include the prosecutor’s obligation
to notify any individual—regardless of whether they are an institution—who
filed a report of an offense, that the indictment has been submitted to the court.
Furthermore, the second sentence of this provision replaced the prosecutor’s
obligation to inform a public or social institution acting as an injured party
of its right to “bring a civil action” (along with the requirement to inform the

prosecutor of the reasons for waiving that right if the institution declined to act),

® M. Kurowski, Czes¢ I. Komentarz do zmian w k.p.k. wprowadzonych ustawq z dnia 11 marca
2016 r. 0 zmianie ustawy — Kodeks postgpowania karnego oraz nicktérych innych ustaw (Dz.U. poz.
437), lin:] Kodeks postepowania karnego. Komentarz do zmian 2016, (ed. D. Swiecki), Warszawa
2016, pp. 327, 328.

7 Law of March 23, 2017 on amending the Criminal Code Act and certain other laws (Journal
of Laws of 2017, Item 966); https://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU20170000
966 (link dated October 7, 2022).
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with the obligation to instruct the identified injured party regarding their rights
connected with "pursuing financial claims,” and, where appropriate, to inform
the victim of their right to submit a statement of intent to act as an auxiliary
(subsidiary) prosecutor.

Article 334 § 2 of the Code does not apply in summary proceedings,
in which the Police are required in writing to instruct the victim of the rights
indicated therein (Article 517d § 3, first and second sentences, of the Code).
Initially, the second sentence of Article 334 § 2 assumed a general instruction
to the victim; however, legal scholarship clarified that this should be understood
as encompassing information on the right to bring an adhesive action, as well as
rights arising under Article 46 § 1 of the Criminal Code—i.e., the right to file
a motion requesting the offender be obligated to make restitution for the harm
caused, as a pecuniary claim resulting from offenses specified in Article 46 § 1
of the Criminal Code.

The Act of 10 January 2003 expanded the public prosecutor’s duty to
provide information—not only to the identified victim, the accused, and any
person or institution who filed a crime report regarding the transmission of the
indictment to the court—but also to inform them of the provisions of Articles
335 and 387 of the Code of Criminal Procedure. The amendment of 5 November
2009 explicitly added the requirement to additionally inform the victim about
the content of Article 49a of the Code, which concerns the victim’s ability to file
the motion provided for in Article 46 of the Criminal Code. This meant that the
amendment broadened the application of Article 46 of the Criminal Code to all
criminal offenses that caused harm or damage.”!

The amendment of 27 September 2013 introduced changes to Article
334 § 1 of the Code, requiring that only those materials gathered during the
preparatory proceedings which are relevant to the case be submitted to the court
along with the indictment. These include: decisions and orders issued during
the proceedings concerning the individuals named in the indictment; records of
evidentiary activities and their attachments as required by law; and documents,
private and official expert opinions obtained during the investigation and entered
into the case file.

The amendment of 11 March 2016 reinstated the earlier regulation
of Article 334 § 1 of the Code, as it existed prior to 1 July 2015, under which

the authorized prosecutor was required to submit to the court, along with the

"' T. Grzegorczyk, Kodeks postgpowania karnego..., op. cit., Warszawa 2014, p. 1165.

68



THE INDICTMENT IN THE CODE OF CRIMINAL PROCEDURE OF JUNE 6, 1997...

indictment, the entire preparatory proceedings file and its attachments. These
could also include the files of a previously concluded preparatory proceeding
involving the same suspect.”

The most recent amendment to Article 334 of the Polish Code of
Criminal Procedure, enacted on 23 March 2017, introduced a new § 4. Under
this provision, where the motion referred to in Article 333 § 5 is submitted,
the prosecutor is required to notify and instruct both the obligated entity and
the entitled party.

Chapter 39 of the 1997 Code, entitled “Indictment,” introduced into
the Polish criminal justice system a new legal institution—the motion for
conviction without trial, as defined in Article 335 § 1 of the Code. This
mechanism constitutes an agreement between the prosecutor and the suspect
(or accused) concerning the manner of concluding criminal proceedings,
subject to judicial oversight.

This legal instrument allows, with the consent of the accused, for the
prosecutor to file a motion requesting conviction without holding a full court trial,
in cases involving an offense punishable by a term of imprisonment not exceeding
five years. The Act of 10 January 2003 expanded the scope of offenses eligible for
this procedure to include those punishable by up to ten years of imprisonment
(effective until 9 November 2013). This means that a prosecutor’s motion may
lead to the issuance of a conviction and the imposition of a punishment or penal
measure previously agreed upon with the accused, provided that the circumstances
of the offense are not in doubt and the conduct of the accused indicates that the
objectives of the proceedings will be achieved. The amendment of 27 September
2013 further extended this possibility to all misdemeanors (wystepki), including
offenses carrying penalties of up to twelve years of imprisonment. The 2013
amendment explicitly excluded felonies (zbrodnie) from this procedure.

If the circumstances of the offense do not raise doubts and the behavior of the
accused suggests that the goals of punishment can be met even without holding
a full hearing, the court may impose a sentence under extraordinary mitigation
(Article 343 § 1 of the Code; as amended on 10 January 2003). To safeguard the
interests of the victim, the court may condition acceptance of the prosecutor’s

72 W. Grzeszezyk, Przebieg postgpowania przygotowawczego, [in:] Nowa kodyfikacja karna. Kodeks
postgpowania karnego. Krdtkie komentarze, Warszawa 1997, z. 5, p. 176.
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motion on partial or full restitution or on a commitment by the accused to lead
a law-abiding life (Article 343 § 3 of the Code of Criminal Procedure).”

In the context of fiscal penal proceedings, the corresponding institution
is referred to as voluntary submission to liability (dobrowolne poddanie si¢
odpowiedzialnosci), governed by Articles 17-18 and 142-148 of the Fiscal
Penal Code (k.£.s.). Under this mechanism, the accused applies during the
preparatory proceedings to the competent financial authority for permission to
pay a negotiated fine, thereby resolving the case without further litigation.

Until July 2003, the motion for conviction without trial was submitted
as a separate procedural document appended to the indictment. However, the
2003 amendment allowed for the motion to be incorporated directly within
the body of the indictment, eliminating the requirement to submit two distinct
documents. This arrangement remained in effect until the amendment of 27
September 2013, which modified Article 335 § 1 of the Code to reintroduce the
obligation to submit the motion as an attachment to the indictment.”

With the amendment of February 20, 2015, which came into force on
July 1, 2015, the legislator restructured Article 335 of the Code of Criminal
Procedure” and introduces two separate motions for conviction without trial:
first, an autonomous motion submitted independently of the indictment (Article
335 § 1), and second, a motion attached to the indictment (Article 335 § 2).
The previous content of § 1, which regulated the non-autonomous motion
filed alongside the indictment, was transferred to § 2, while § 1 was revised
to define a new standalone motion that may be submitted to the court in lieu
of an indictment.”®

The 2013 amendment, which entered into force on 1 July 2015, also
introduced the possibility of submitting a self-contained motion for conviction
without trial, which in such a case serves as a functional equivalent (or surrogate)
of an indictment under Article 335 § 1.

73 J. Grajewski, S. Steinborn, Art. 335 kp.k, teza 3, 4, [in:] Komentarz aktualizowany
do art. 1-424 Kodeksu postepowania karnego, (ed. LK. Paprzycki), LEX/el. 2015, accessed May 27,
2019; M. Maraszek, Konsensualne zakoriczenie postgpowania karnego w trybie art. 335 k.p.k.,
Prosecution and Law 10/2012, p. 101; W. Cieslak, Zestawienia poréwnawcze. Kodeksy postepowania
karnego 1969-1997, Sopot 1998, p. 256.

7% T. Grzegorczyk, Kodeks postgpowania karnego..., op. cit., Warszawa 2014, pp. 1169, 1170.

7> Article 335§ 1 of the Code of Criminal Procedure, as amended by Article 5 item 19 of the Act
of February 20, 2015. (Journal of Laws of 2015, item 396) amending the present Act as of July 1,
2015.

76 S. Steinborn, Art. 335 k.p.k., teza 3, [in:] Kodeks postgpowania karnego. Komentarz do wybranych
praepiséw, (ed. S. Steinborn), LEX/el. 2016, accessed May 27, 2019.
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The subsequent amendment of 11 March 2016 preserved both procedural
avenues for submitting a motion for conviction without trial: § 1 allows for
a standalone motion (a surrogate), while § 2 pertains to the motion appended
to the indictment (non-autonomous). This amendment also introduced editorial
revisions to Article 335 §§ 2 and 3 and added new provisions § 1a and § 2a.

The institution of conditional discontinuance of criminal proceedings
(warunkowe umorzenie postgpowania karnego) was first introduced into Polish
law in 1969. Its rationale was to provide an alternative, rehabilitative response—
rather than punitive criminal sanctions—for offenders whose conduct did
not pose a significant degree of social danger (Articles 27 et seq. of the former
Criminal Code). Under the 1969 Code of Criminal Procedure (Articles 286
et seq.), conditional discontinuance was permitted during the preparatory phase
of proceedings by decision of the prosecutor, as well as prior to the main trial
or during the adjudicatory stage (Article 299 § 1(5) of the former Code).

At the time, legal scholars correctly argued that the determination of whether
a crime had been committed should not fall within the exclusive competence of
the prosecutor, but rather of the court. This institution was retained in the new
legislation of 1997, but with the important change that only the court was now
authorized to make findings regarding the defendant’s guilt and to impose any
related conditions or obligations.”

Chapter 39 of the 1997 Code of Criminal Procedure, entitled I/ndictment,
introduced a second provision—Article 336 § 1—which established the motion
for conditional discontinuance of proceedings (wniosek 0 warunkowe umorzenie
postgpowania) as a procedural surrogate for the indictment. According to this
provision, when the prosecutor, in the course of the preparatory proceedings,
concludes that the evidence collected indisputably identifies the perpetrator and
that the statutory conditions for conditional discontinuance have been met, he
or she shall forgo the filing of an indictment and instead submit to the court
a motion for such discontinuance.

At present, the prosecutor may file a motion for conditional discontinuance
in both public and private prosecution cases, provided that the prosecutor either
initiated the criminal proceedings or joined a proceeding initiated by a private

bill of indictment.”®

77 S. Steinborn, Art. 336 k.p.k., teza 1, [in:] Kodeks postgpowania karnego. Komentarz do wybranych
praepiséw, (ed. S. Steinborn), LEX/el. 2016, accessed May 27, 2019.

78 E. Kruk, Skarga oskarzycielska jako przejaw realizacji prawa do oskarienia uprawnionego
oskarzgyciela w polskim procesie karnym, Lublin 2016., p. 152.
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This means that once the preparatory proceedings are concluded and
provide sufficient grounds for filing an indictment, the prosecutor may instead
submit a motion for conditional discontinuance, provided that this course
of action is justified by the substantive provisions of the law, particularly Article
66 of the Criminal Code (k.£.). Moreover, pursuant to Article 336 § 2 of the
Code of Criminal Procedure, the motion must meet the formal requirements
applicable to an indictment as specified in Article 332 § 1 (items 1, 2, 4, and 5)
as well as the general requirements for procedural pleadings set forth in Article
119 § 1 of the Code. The justification of the motion must indicate the evidence
proving the defendant’s guilt and the circumstances that support conditional
discontinuance.”” In the motion, the prosecutor may also include a proposal
relating to the period of probation, supervision and obligations imposed on the
defendant (Article 67 § 1, § 2, § 3 of the Code of Criminal Procedure). However,
the motion is not subject to the requirements of Article 333 of the Code of
Criminal Procedure regarding attachments and additional components of the
indictment. Prior to the entry into force of the amendment of 10 January 2003,
the right to submit such a motion under Article 336 was reserved exclusively for
prosecutors; other public prosecutors lacked such authority. This legal status was
changed by the aforementioned amendment, which introduced Article 325i § 3,
extending the power to submit such motions to non-prosecutorial investigative
authorities (pursuant to Article 325d), and, in the case of fiscal offenses,
to financial authorities (Article 122 § 1 item 1 of the Fiscal Penal Code).

The amendment of 27 September 2013 did not alter the essential substance
of Article 336. It merely modified § 2 in reference to certain enumerated
provisions concerning the contents of the indictment, in light of the revised
wording of Article 332 § 1. As of 1 July 2015, the applicable reference reads

“Article 332 § 1 items 1, 2, and 4-6,” thereby expanding the basis for conditional
discontinuance to include the offender’s compensation for harm or damage (item
6 pertains to Article 59a of the Criminal Code). Consequently, the September
amendment permitted conditional discontinuance for all offenses punishable
by up to five years of imprisonment (previously limited to three years), provided
that the conditions outlined in Article 66 § 1 of the Criminal Code are met.®°

7 E. Samborski, Zarys metodyki pracy sedziego w sprawach karnych, Warszawa 2011, pp. 130, 131;
J. Grajewski, S. Steinborn, Art. 336 k.p.k., [in:] Komentarz aktualizowany do art. 1-424 Kodeksu
postepowania karnego, (ed. LK. Paprzycki), LEX/el. 2015, accessed May 27, 2019; M. Kurowski,
Art. 336 k.p.k., teza 6, [in:] Kodeks postepowania karnego. Komentarz aktualizowany, (ed. D. Swiecki),
vol. 1, LEX/el. 2019, accessed May 27 2019.

80 T. Grzegorczyk, Kodeks postgpowania karnego..., op. cit., Warszawa 2014, pp. 1176, 1177.

72



THE INDICTMENT IN THE CODE OF CRIMINAL PROCEDURE OF JUNE 6, 1997...

The motion for conditional discontinuance functions as a procedural
surrogate for the indictment. When submitting such a motion to the court—
just as in the case of an indictment under Article 334—the prosecutor must
provide one copy of the motion for each accused person and transmit the case file.
The prosecutor is also required to notify the identified injured party, the accused,
and the entity that reported the offense of the motion’s submission. A list of
the injured parties with their addresses is attached for the court’s knowledge
only (Article 336 § 4 of the Code of Criminal Procedure)®'; the motion is not
accompanied by the lists and inventories referenced in Article 333 § 1. If the
court rejects the motion, the prosecutor is obliged to formally supplement the
indictment accordingly (Article 341 § 2, third sentence). In accordance with
Article 336 § 5, the provisions of Chapter 40 of the Code of Criminal Procedure
apply mutatis mutandis to the motion for conditional discontinuance, insofar
as they concern indictments. Therefore, the motion is subject to formal review
(Article 337), and, if accepted, the court president must serve a copy on the
accused (Article 338); the victim is notified only pursuant to Article 336 § 4.
If the motion does not meet the formal requirements under Article 337 § 1,
it may be returned for correction.®

The indictment (surrogates), once received in court, is subject to review.
In the 1997 Code of Criminal Procedure, preliminary review of the indictment
is governed by the provisions contained in Title VIII, Proceedings before the
Court of First Instance, Chapter 40, Preliminary Review of the Indictment (Articles
337-347). In the 1969 Code, these issues were regulated by Articles 298-305
in Tide VIII, Chapter 32, Preparations for the Main Trial. These provisions
regulate both the formal control of the indictment and the examination of
the case file, thereby determining the efficiency of the entire court proceeding,
particularly the proceedings before the first-instance court.

As part of this preliminary review, the indictment is primarily subject to
formal scrutiny. The rules concerning the verification of the indictment’s formal
conditions are defined in Article 337 § 1 of the 1997 Code (formerly Article 298
of the 1969 Code). This verification is carried out by the president of the court
or, pursuant to Article 93 § 2 of the Code, by the presiding judge of the division
or a judge designated as a substitute. The review consists in checking whether the
indictment meets the formal requirements set forth in Articles 119, 332, 333,
or 335, and Article 334 of the Code. This control also applies to a prosecutor’s

81 E. Samborski, Zarys metodyki pracy sedziego..., op. cit., p. 131.
82 T. Grzegorczyk, Kodeks postepowania karnego..., op. cit., Warszawa 2014, pp. 1176, 1177
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motion for conditional discontinuance of proceedings, submitted to the court
pursuant to Article 336 § 5. Under the 1997 Code, the prosecutor was entitled,
under Article 337 § 1, to file a complaint with the appropriate court against
the order resulting from this review. If the public prosecutor did not submit
such a complaint, they were obliged to submit a corrected or supplemented
indictment within seven days (Articles 337 §§ 1 and 2).

A new procedural institution introduced by the 1997 Code is the response
to the indictment (odpowied? na akt oskarzenia). This bears certain resemblance
to the objection to the indictment (sprzeciw przeciw aktowi oskarzenia) contained
in the 1928 Code of Criminal Procedure, which allowed the accused, within
seven days of receiving the indictment, to submit an objection drafted by legal
counsel (Article 285 of the 1928 Code). Under Article 338 § 2 of the 1997
Code, the accused (who must be instructed of this right) has seven days from the
service of the indictment to submit a written response. This response addresses
the allegations set out in the indictment but does not take the form of a formal
objection. Rather, it constitutes a written statement by the accused expressing
opposition to the charges laid out in the indictment submitted by the prosecutor.*
The president of the court also carries out a preliminary review to determine
whether the case should be submitted to a judicial panel for consideration
at a pre-trial hearing. These actions may be taken ex officio or upon the motion
of a party. If there is a need to verify factual circumstances before the issuance
of a ruling at such a hearing, the necessary verification activities may be conducted
by the court, a designated member of the adjudicating panel, or the court may
request the territorially competent court to perform specific actions (Article 97
of the Code).®

Under the 1969 Code, legal scholars debated the relationship between
Article 337 (formerly Article 298 of the 1969 Code) and Articles 105 §§ 1 and
2 of the 1969 Code, which governed the consequences of failing to comply
with formal requirements for pleadings, and Article 120 §§ 1 and 2 of the 1997
Code. The core issue was whether Article 298 of the 1969 Code constituted
a lex specialis that excluded the application of Articles 105 §§ 1 and 2, or

whether these provisions were complementary. Under the previous legal regime,

8 ]J. Tylman, Postgpowanie przed sqdem pierwszej instancji, Warszawa 1999, p. 9; A. Bulsiewicz,
Postgpowanie przed sqdem drugiej instancji, [in:] Przebieg postgpowania karnego, (ed. A. Bulsiewicz,
M. Jez-Ludwichowska, D. Kala, D. Osowska), Torun 1999, p. 99.

8 R.A. Stefariski, Odpowiedz na akt oskarzenia, Prosecution and Law 2005, No 5, p. 43.

% Bulsiewicz, Postgpowanie przed sqdem. .., [in:] Przebieg postgpowania karnego, (ed. A. Bulsiewicz,
M. Jez-Ludwichowska, D. Kala, D. Osowska), Torun 1999, p.101.
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the prevailing view in the doctrine, as well as the resolution of the Supreme Court
of 29 April 1970 *¢ (issued by a panel of seven judges), held that Article 298
(within its scope of regulation) constituted a lex specialis in relation to Articles
105 §§ 1 and 2, thereby excluding their application only within that scope. In the
1997 Code, however, the scope of Article 337 was expanded in comparison to
the former Article 298. It now also encompasses formal deficiencies in pleadings
listed in Article 119 of the Code, which, if they concern the indictment, must
be remedied under the procedure provided in Article 337, not under Article 120.
This view has been challenged by some scholars (e.g., T. Grzegorczyk, J. Tylman,
Polskie postgpowanie karne, Warsaw 2011, p. 622), who argue that Article
120 should apply to all other deficiencies not covered by Article 337—such
as the absence of proper authorization or procedural fees for the undertaking
of procedural actions.?

The Act of 10 January 2003 introduced a provision stipulating that where
a motion for conviction without trial is included in the indictment, compliance
with the requirements of Article 335 of the Code of Criminal Procedure
must be verified. It is important to note that the formal requirements depend
primarily on the type of indictment provided for by statute. Article 337 § 1
of the Code applies to all public indictments, including those submitted under
Article 55 § 2 of the Code by an identified injured party acting as a subsidiary
(auxiliary) prosecutor. In such cases, only the formal requirements specified in
Articles 119, 332, and 333 § 1 of the Code are examined, and any identified
deficiencies must be remedied upon return of the indictment. The time limit for
supplementing such deficiencies is seven days from the date of service. This is
an instructional time limit, meaning that submission of a corrected indictment
after the seven-day period does not render the filing ineffective. The order to
return the indictment for correction may be appealed by the prosecutor to the
competent court. If the prosecutor does not file an appeal, the indictment must be
corrected and resubmitted within the seven-day period (Articles 337 §§ 2 and 3).
If the indictment is returned to the public prosecutor, they may not discontinue
the proceedings in lieu of resubmission.®

The amendment of 27 September 2013 introduced further changes. A second

sentence was added to Article 337 § 1, referring to the return of a case to the

8 Resolution of the Supreme Court (panel of 7 judges) of 29 April 1970, VI KZP 4/70, OSNKW
1970, No. 8, item 56, LEX No. 18074.

% Bulsiewicz, Postgpowanie przed sqdem..., [in:] Przebieg postgpowania karnego, (ed. A. Bulsiewicz,
M. Jez-Ludwichowska, D. Kala, D. Osowska), Torun 1999, p.100.

88 T. Grzegorczyk, Kodeks postgpowania karnego..., op. cit., Warszawa 2014, pp. 1182.
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public prosecutor for the purpose of correcting formal deficiencies in a motion
seeking an order to compel a third party to return financial gains derived from
the offense allegedly committed by the accused. As part of the formal preliminary
control of the indictment, a new § la was introduced, providing for the return
of the indictment together with the case files where the final review of the case
materials by the interested parties had not been carried out during the preparatory
proceedings. The court’s order is to include a deadline by which the prosecutor
must complete the omitted action. T. Grzegorczyk has rightly pointed out that
this provision may be objectionable, as it does not pertain to formal control
of the indictment, but rather to determining whether a procedural act mandated
by law during the preparatory stage has been performed.

This provision led to a revision of Article 337 § 2, which now provides for
the right to appeal orders issued under both § 1 and § 1a. In addition, Article
337 was supplemented with a new § 4, requiring that a public prosecutor who
does not appeal the order must, within the deadline indicated in the order, either
complete the previously omitted final review and refile the indictment with
an annotation confirming completion of this action, or—if necessary—submit
a request for an extension of time in order to do so.*” Further changes were
introduced by the LawAct of March 11, 2016.

% Ibidem, p. 1184.
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CONCLUSION

The aim of this monograph has been to present the evolution of the
indictment (akt oskarzenia) in the Polish criminal procedure codes across
different historical periods. The study constitutes a comprehensive and
chronological analysis of the legislative transformations that have taken place
with respect to this procedural instrument.

The codification work on the Polish system of criminal procedure began
as early as 1919. The internal structure of the indictment adopted in the early
codes was developed under the influence of Austrian, German, and French legal
traditions, though ultimately implemented in Poland through the lens of Russian
procedural norms.

Of particular note is the structure of the Code of Criminal Procedure
of 19 April 1969, which was divided into 14 titles and 62 chapters. That
Code drew heavily on the solutions developed in the Code of 1928. The 1969
Code fundamentally restructured both the formal and substantive aspects
of prosecutorial control, which has been discussed in detail in this study.

The amendments introduced by the Code of Criminal Procedure of 6 June
1997 brought significant reforms, particularly with respect to the preparatory
phase and the indictment process. The analysis also highlights the moment when
the institution of the anonymous (incognito) witness was introduced into Polish

criminal procedure.
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